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Letter from the President
Welcome to our summer Newsletter. This is my last Newsletter as President of the
CSTCA and I would like to take this opportunity to thank those individuals who have
made this year so special for me and have allowed this Association to move forward
with so many important initiatives.
I joined CSTCA as a new municipal law practitioner. When I joined CSTCA, I had
very limited municipal law experience and had very little knowledge of what CSTCA
did, not to mention the fact that I could not remember what the initials CSTCA actually stood for! I wasn't
a member for long when I learned about the incredible benefits of CSTCA membership. In addition to the
educational seminars that exposed me to areas of municipal law I had not yet encountered, CSTCA provided me with the opportunity to meet and consult other municipal law practitioners and provided me with
new mentors. My membership in CSTCA made me a better municipal lawyer and advocate.
Over the years, I have had the pleasure to meet and work with many wonderful people. During my year as
President, I had the privilege of working closely with Executive Director Jim Lampke. It is not an exaggeration to say that Jim makes the CSTCA run like a well-oiled machine. The arrangements for the dinner seminars, the Annual Meeting logistics, the payment of the bills, the administrative tasks, and the day-in and dayout details that must be addressed, are all taken care of by Jim and his assistant, Carol. I thank Jim for his
tireless work, patience and counsel. And, I am forever grateful for his unwavering assistance to all.
I, also, thank the Executive Board members. Each month the Executive Board members make time in their
busy schedules to meet and plan the monthly dinner seminars and to plan the annual meeting. The Executive
Board is also continually looking for ways to improve benefits for CSTCA's membership and to make the
Association more relevant and helpful. I thank the Executive Board for its support and assistance during the
last year. We tackled some large projects this year: updating the Bylaws, the improvement of communication with the membership and the modernization of the CSTCA website and Newsletter. These projects
were only accomplished with the Executive Board's help and I believe the CSTCA membership is stronger
because of these changes.
I, also, thank and acknowledge the Managing Editor of the Newsletter, Angela Atchue. The logistical aspect
of laying out the Newsletter in this new format is a huge undertaking and time commitment. The Newsletter's new look and it's polish is due completely to her dedication and efforts. Angela accomplishes this herculean task with professionalism, humor and aplomb. I am grateful for her efforts.
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Finally, I thank CSTCA's membership for its support during this last year. I received many thoughtful notes
and emails from members and your words of encouragement meant the world to me. As always, I hope that Generous State
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if you share your experience with CSTCA with a colleague---bring them to one of our meetings and let
Budget Heads to Conthem know the benefits that membership in CSTCA brings. The CSTCA's strong membership, its collegiality
and friendship make it a truly special and unique organization. It has been an honor and a privilege serving as ference Committee
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MUNICIPAL SPOTLIGHT ON: Ronald H. Rappaport
By: Peter Mello, Esq.
1.

In what city/town were you born?

6.

What is one of your proudest moments
as a lawyer?
I am proud of the cases we’ve handled,
which created statewide precedents,
including the SJC’s upholding of three
acre zoning in Edgartown (Johnson v.
Town of Edgartown, 425 Mass. 17
(1997)); the SJC’s decision holding the
Wampanoag Tribe of Aquinnah was subject to Aquinnah’s land use regulations
(Building Inspector of Aquinnah vs.
Wampanoag Shellfish Hatchery Corp.,
443 Mass 1 (2004)); the SJC’s decision
upholding Aquinnah’s Town-wide regulations approved by Aquinnah and the
Martha’s Vineyard Commission (Kitras v.
Zoning Administrator of Aquinnah, 453
Mass. 246 (2009); the SJC’s split ruling
upholding the Edgartown Zoning Board
of Appeals decision that a G. L. c. 40A, §
6 “finding” was required to expand a
pre-existing, non-conforming structure
even though the renovated structure
complied with height and setback requirements, (Bransford v. Zoning Board
of Appeals of Edgartown, 444 Mass. 852
(2005)); and an SJC decision finding three
(3) lots in Oak Bluffs had the status of
parks and could not be built upon
(Reagan v. Brissey, 446 Mass. 452
(2006)). We, also, recently prevailed in a
case that found public prescriptive rights
in a road dating to the 1700’s. (Smith v.
Town of West Tisbury, 79 Mass. App.
Ct. 1125 (2011)).

7.

What is the most useful advice you could
give regarding the practice of law?
We are fortunate to have very knowledgeable and experienced lawyers to call
upon for municipal advice within existing
state agencies, particularly Bob Ritchie;
the attorneys in the Municipal Law Unit,
the Bid Unit, and the Open Meeting Law
Unit of the Attorney General’s Office;
attorneys at the State Ethics Commission; legal counsel at the Department of

Oak Bluffs, Massachusetts.
2.

Where did you attend college and law
school?
Stanford University, B.A. 1971; Boston
College Law School, J.D., 1975.

3.

What municipalities do you represent?
The Towns of Aquinnah, Chilmark,
Edgartown, Oak Bluffs and West
Tisbury on Martha’s Vineyard. I, also,
represent the Martha’s Vineyard Land
Bank Commission.

4.

Has municipal law changed a lot since
you began practicing? If so, how?
I have been representing various Island
towns for almost 30 years. The laws and
regulations have become more layered
and more complex. Looking back, I realize how much the body of case law interpreting the key statutory schemes that
come into play in my daily practice –
such as Chapter 40A, Section 6 – has
developed, and how the evolution of the
law has forced local boards and Towns
to confront issues with more subtlety
and nuance than in my early years.

5.

What is your favorite discipline within
your municipal practice? Why?
I enjoy land use issues. Local land use
regulations on Martha’s Vineyard, including the regulatory powers of the Martha’s Vineyard Commission, which I have
also represented, are among the most far
reaching in the state. Preserving the
fragile resources of an island, while also
protecting private property rights, is an
unending challenge.

Ronald H. Rappaport
Town Counsel

Ronald H. Rappaport is a
founding director of
Reynolds, Rappaport,
Kaplan & Hackney, LLC
and has more than thirtyfive years of experience
in the areas of municipal
law, civil litigation and
real estate law. He was a
partner at Friedman &
Atherton in Boston
before returning to his
native Martha’s Vineyard
in 1985 to start his own
firm.
Mr. Rappaport has
attained the highest
rating established by
Martindale-Hubbell’s Law
Directory. This rating is
only given to lawyers and
law firms who are
recognized for the
highest levels of skill and
integrity. In addition, Mr.
Rappaport was
recognized by Boston
Magazine as a Super
Lawyer in 2005, 2006,
2010 and 2011.

Cont. onto p.3
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MUNICIPAL SPOTLIGHT ON: cont. from p. 2
Revenue; attorneys at the Department of Environmental
Protection; and attorneys at the Elections and Public
Records Division of the Secretary of State’s Office, to
name just a few. The best advice I can give is do not
hesitate to call for advice.
8. What do you like to do outside of work?
I like to travel, bike, go to the beach and read.

9. When you are driving to court to argue an important
motion, what might you be playing on the radio?
I do not listen to the radio before an important motion.
Instead, I tend to obsess about the upcoming argument.
10. What is your favorite book?
I just finished reading Walter Isaacson’s biography of
Steve Jobs, which I loved, and I am just starting Robert
Caro’s latest volume on Lyndon Johnson.

AMICUS CURIAE REPORT
By: Thomas J. Urbelis, Esq.
As part of the mission of the City Solicitors and Town
Counsel Association, the Association files Amicus Curiae (“Friend of the Court”) briefs with various appellate courts when there are issues to be decided in a
case which could have an impact upon a significant
number of municipalities. The members of the Association who write these briefs in support of municipalities
are not compensated for their services and the Association does not charge municipalities for the writing,
printing and filing of the briefs.
The Association receives many requests to participate
in drafting and filing an amicus brief. It is the policy of
the CSTCA to be very selective in the filing of such
briefs. The Executive Committee authorizes the filing
of such briefs. The criteria which the CSTCA considers
in deciding whether to file such a brief are the following:
–
–
-

–

Is the case at an appropriate appellate level?
Does the case reflect an issue of concern to a
substantial number of municipalities?
How many amicus briefs has the Association filed
recently, with the thought being that the Association wants the courts to look at our briefs with
an eye toward quality and not necessarily (here
comes another one of those CSTCA briefs) quantity.
Is the case more of a fact intensive one, with particular facts which are determinative to the out-

–
–

–

–
–

–
–
–

come?
Has the issue been (somewhat) addressed in
prior decisions?
Is the position of the municipality requesting the
amicus brief consistent with the position which
the Executive Committee believes the vast majority of municipalities would adopt?
Is the issue or case one of enough importance or
impact on municipalities or is it just an interesting
issue which lawyers might debate?
How likely is it that the issue will reoccur?
Does language or the logic of the brief on behalf
of the municipality already address how the decision might affect other municipalities?
Does the municipality want the Association to file
an amicus brief?
Has the municipality itself filed a brief?
Would the Association’s brief be merely a “metoo” brief in that it would essentially reiterate
and support what the municipality’s brief says or
is there some other avenue of argument which
might only be raised by the Association?

Cont. onto p.4
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AMICUS CURIAE REPORT: cont. from p. 3

–

–

Is there enough time (very often the Association
is brought into the mix when all briefs are already filed) and human resource available
(remember the authors of the brief are uncompensated) to write a brief which the Association
can be proud to file?
Is there some overriding, overreaching, global, all
encompassing reason why the Association
should file a brief in the case?

Following is a list of reported cases in which the Association has filed such an Amicus Curiae brief over the last 16
years in support of cities and towns throughout the
Commonwealth:
Regis College v. Town of Weston, 462 Mass. 280 (2012)
(Contrary to the position of the Town, which was supported by the CSTCA, the Court vacated summary judgment for the Town and concluded that while the protec
tion of the Dover Amendment is not limited to traditional or conventional educational regimes, the term
"educational purposes" should be construed so as to
minimize the risk that such protection will improperly be
extended to projects that do not in fact have as their
primary and genuine purpose a goal that reasonably could
be described as educationally significant.)
Marcus v. City of Newton, SJC, decided May 7, 2012
(Contrary to the position of the City, which was supported by the CSTCA, the Court concluded that the City
was not entitled to summary judgment under G.L. ch. 21,
§17C, the recreational use statute where the plaintiff paid
a fee to a sports league rather than directly to the City
for the use of a field.)
Adams v. City of Boston, 461 Mass. 602 (2012)
(Court agreed with CSTCA that G.L. c. 41, §108L, a local
option statute establishing a career incentive pay program
for police officers, through a system of shared funding
with the Commonwealth, requires only that municipalities pay one-half the amounts specified in the payment
provision, plus any amount actually received from the
Commonwealth.)

Morrissey v. New England Deaconess Assoc., 458 Mass. 580
(2010)
(Court agreed with CSTCA that tort claims for private nuisance that are brought against the Commonwealth fall within
the purview of the Massachusetts Tort Claims Act, G.L. c.
258 and in this case were barred by the express language of
G.L. c. 258, §10(e), an exception preserving sovereign immunity under the Massachusetts Tort Claims Act as to claims
based on, inter alia, the Commonwealth’s issuance of a permit.)
Fordyce v. Town of Hanover, 457 Mass. 248 (2010)
(Court agreed with CSTCA that in the absence of detrimental reliance by the building committee, a general contractor’s
intentional misrepresentation, even if intended to deceive
the committee, does not constitute “fraud” within the meaning of G.L. c. 149, §44D½(h), and therefore does not require
that the committee’s prequalification of the contractor be
vacated.)
Blair v. Dept. of Conservation and Recreation, 457 Mass. 634
(2010)
(Court agreed with CSTCA that for purposes of a regulatory
taking claim for monetary damages, the “relevant parcel”
which should be considered in the analysis is the entire parcel, not just the portion of the property affected by the challenged governmental regulation.)
Calvao v. Town of Framingham, (First Circuit) (2010)
(Court agreed with CSTCA that a city or town need not
give notice to its public safety officers as a matter of federal
law before the municipality takes advantage of a special
statutory exemption for these officers from usual overtime
requirements.)
Silva v. City of Attleboro, 454 Mass. 165 (2009)
(Court agreed with CSTCA that monetary charges for the
issuance of burial permits were valid fees and not taxes.)

Cont. onto p. 5
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AMICUS CURIAE REPORT: cont. from p. 4
81 Spooner Road LLC v. Town of Brookline, 452 Mass. 109
(2008)
(Court agreed with CSTCA and upheld maximum floor
area in zoning bylaw.)

municipal approvals of a proposed residential subdivision
plan, as well as all necessary
permits.)

Bell Atlantic Mobile of Massachusetts Corp. Ltd. v. Commissioner of Revenue, 451 Mass. 280 (2008)
(Court agreed with CSTCA that a provider of wireless cellular telecommunication service was not a “telephone company” for purposes of central valuation of certain of its personal property.)

RCN-BecoCom, LLC v.
Commissioner of Revenue,
et al., 443 Mass. 198 (2005)
(Court determined in an
appeal from a determination
of the appellate tax board
that the plaintiff, a limited liability company classified as a
telephone company, was not exempt from taxation of its
personal property [machinery, poles, wires and underground conduits, wire and pipes] by virtue of G.L. c. 59,
§5, Sixteenth.)

Zoning Board of Appeals of Groton v. Housing Appeals
Committee, 451 Mass. 35 (2008)
(Court agreed with CSTCA that Housing Appeals Committee did not have authority to order the town to convey an
easement to a developer.)
Suffolk Construction Co., Inc. v. Division of Capital Asset
Management, 449 Mass. 444 (2007)
(Court agreed with CSTCA that confidential communications between public officers and employees and governmental entities and their legal counsel, undertaken for the
purpose of obtaining legal advice or assistance, are protected under the normal rules of the attorney-client privilege.)
Carleton v. Commonwealth, 447 Mass. 791 (2006)
(Court agreed with CSTCA that in a handicap discrimination case brought by a hearing-impaired individual who
sought employment as a municipal fire fighter, where a certain level of hearing acuity was an essential qualification for
a municipal fire fighter, the accommodation the plaintiff
sought – the use of hearing aids – was not a reasonable one
and, therefore, the plaintiff had no reasonable expectation
of proving that he was a qualified handicapped person.)
Town of Franklin v. Wyllie, 443 Mass. 187 (2005)
(Contrary to the position of the Town, which was supported by the CSTCA, the court concluded that a fully executed purchase and sale agreement for land taxed as agricultural or horticultural under G.L. c. 61A, constituted a
bona fide offer to purchase, thereby triggering a town’s
right of first refusal even where the purchaser’s obligation
under the agreement was conditioned on the receipt of

Zuckerman v. Town of Hadley, 442 Mass. 511 (2004)
(Contrary to the position of the Town of Hadley, which
was supported by the CSTCA, the court concluded that
except when used to give communities breathing room for
periods reasonably necessary for the purposes of growth
planning generally, or resource problem solving specifically,
zoning restrictions of an indefinite or unlimited duration
on a municipality’s rate of development are unconstitutional.)
Durand v. IDC Bellingham, LLC, 440 Mass. 45 (2003)
(Court agreed with CSTCA that a voluntary pledge by a
corporation that if the Town of Bellingham were to rezone a particular parcel for industrial use [and if other
events occurred], the corporation would pay the town a
certain sum, was not an adequate ground on which to find
“contract zoning” to set aside the town’s otherwise valid
legislative act of enacting at town meeting a bylaw rezoning
the parcel for industrial use.)
Sharon v. City of Newton, 437 Mass. 99 (2002)
(Court agreed with CSTCA that in a case in which a minor
was injured while participating in a city’s high school’s
cheerleading practice, the plaintiff’s father had authority to
bind the plaintiff to an exculpatory release that was a
proper condition of her voluntary participation in extracurricular sports offered by the city.)
Cont. onto p. 6
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AMICUS CURIAE REPORT: cont. from p. 5
Zoning Board of Appeals of Wellesley v. Ardemore Apartments
Limited Partnership, 436 Mass. 811 (2002)
(Court agreed with CSTCA that where a comprehensive permit
itself did not specify for how long housing units must remain
below market, the comprehensive permit statute required the
owner to maintain the units as affordable for as long as the
housing was not in compliance with local zoning requirements,
regardless of the terms of any attendant construction subsidy
agreements.)
Town of Milford v. Boyd, 434 Mass. 754 (2001)
(Contrary to Town of Milford’s position, which was supported
by the CSTCA, in an action arising out of a town’s tax collector’s placing 11 units in a commercial condominium complex in
tax title for failure to pay real estate taxes, the court required
the town to pay condominium common area charges assessed
after taking record title to the condominium units.)
Western Massachusetts Lifecare Corporation v. Board of Assessors of Springfield, 434 Mass. 96 (2001)
(Court agreed with CSTCA that a charitable corporation
formed exclusively to provide housing, nursing care, and other
related services designed to meet the special needs of the elderly failed to demonstrate that it was entitled to a charitable
exemption pursuant to G.L. c. 59, §5.)
Fafard v. Conservation Commission of Barnstable, 432 Mass.
194 (2000)
(Court agreed with CSTCA that a municipal conservation commission acted within its authority under the local bylaw to deny
a permit to build a pier on the basis that the pier would have a
significant adverse impact on recreation.)
Greater Franklin Developers Association v. Town of Franklin,
49 Mass. App. Ct. 500 (2000)
(Contrary to the position of the Town, which was supported by
the CSTCA, the court decided that a “school impact fee,”
charged to persons constructing new housing or expanding an
existing dwelling, was an impermissible tax.)
Board of Aldermen of Newton v. Maniace, 429 Mass. 726 (1999)
(Court agreed with CSTCA that a special permit

granting authority took "final action" within the meaning of
G. L. c. 40A, § 9, by recording with the city clerk the result
of its vote on an application for a special permit, and was
not compelled by that section to file at the same time the
reasons for its decision in order to avoid a constructive
approval of the application.)
Brum v. Town of Dartmouth & Others, 428 Mass. 684
(1999)
(Court agreed with CSTCA that under the so-called statutory public duty rule set forth in G.L. c. 258, §10(j), public
school officials were not liable under the Massachusetts
Tort Claims Act for their alleged negligent failure to protect a certain student from a known threat that resulted in
his murder on school premises by third parties.)
Lawrence v. City of Cambridge, 422 Mass. 406 (1996)
(Court decided in a civil action where the plaintiff alleged a
city police department negligently failed to protect him,
resulting in him being shot, there remained a genuine issue
of material fact whether the city’s promise to protect the
plaintiff “when [he] closed [his] store at night” was explicit
and specific so as to fall within the provisions of G.L. c. 258,
§10(j)1, and thus make the city liable.)
Flatley v. City of Malden,, 40 Mass. App. Ct. 38 (1996)
(Court agreed with CSTCA that a city’s public works commission’s classification system of incrementally increasing
rates to consumers for higher consumption of water was
not demonstrated to be unreasonable and discriminatory
because it resulted in higher rates charged to apartment
dwellers who were not metered separately but whose
building was equipped with a single meter.)
Town of Middleborough v. Middleborough Gas and Electric
Department, 422 Mass. 583 (1996)
(Court determined a municipal gas and electric department
was sufficiently separate and distinct as a financial and political entity from the municipality itself so as to properly be a
defendant in a negligence action brought by the municipality
for damages arising out of a fire that partially destroyed a
public school building owned by the municipality.)
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KNOW YOUR MUNICIPAL DEPARTMENTS, BOARDS AND COMMISSIONS:
FINANCE COMMITTEES
By: Peter Mello, Esq.
I.

Principal Governing Statutes/Regulations:

•

G.L. c. 39, § 16

•

Local bylaws or special acts

•

G.L. c. 44, § 53E ½ authorizes board of selectmen
and finance committees to vote on requests to increase limits on amounts that may be expended
from a revolving account. G.L. c. 44, § 53E ½; 18B
MAPRAC § 33.21.

•

To “designate the amounts” proposed to “be appropriated for the ensuing fiscal year” and provide
“explanations and suggestions in relation thereto . .
.” M.G.L.A. c. 41, § 60; 18B MAPRAC § 33.5

•

G.L. c. 44, § 33B(b) provides: “the selectmen, with
the concurrence of the finance committee . . . may
transfer within the last 2 months of any fiscal year,
or during the first 15 days of the new fiscal year to
apply to the previous fiscal year, any amount appropriated for the use of any department other than a
municipal light department or a school department
to the appropriation for any other department or
within a department, but the amount transferred
from 1 department to another or within a department may not exceed, in the aggregate, 3 per cent
of the annual budget of the department from or
within which the transfer is made or $5,000, whichever is greater.” G.L. c. 44, § 33B(b); 18B MAPRAC
§ 33.12.

•

A finance committee also can fulfill certain functions
ordinarily served by a town accountant in municipalities that lack the latter. See, e.g., G.L. c. 40, §§
59-60.

II. Composition:
•

The number of members is governed by bylaw or
special act.

•

G. .L. c. 39, § 16 provides, in relevant part, that “[e]
very town whose valuation for the purpose of apportioning the state tax exceeds one million dollars shall,
and any other town may, by by-law provide for the
election or the appointment and duties of appropriation, advisory or finance committees. . . “

•

Terms of office limited to three years. Id.

•

In many towns, finance committee members are appointed by town moderators.

III. Core Functions:
•

To “consider any or all municipal questions for the
purpose of making reports or recommendations to
the town. . . ” Id.

•

To submit a budget at the annual town meeting. Id.

•

To vote on transfers from the reserve fund to
“provide for extraordinary and unforeseen expenditures.” See M.G.L.A. c. 40, § 6; 18 MAPRAC § 9.34.

•

To consider (along with the town manager or board
of selectmen, depending upon what form of town
government applies) requests to “incur liability and
make expenditures in any fiscal year in excess of
available appropriations for snow and ice removal.”
G.L. c. 44, § 31D; 18B MAPRAC § 33.14.

IV. Relevant Case Law Principles
•

“In general . . . although a town by-law may require
such a committee to consider the various articles in
the town meeting warrant and report to the town,
the town meeting is not bound by the committee's
recommendations.” 18 MAPRAC § 7.12; Young v.
Town of Westport, 302 Mass. 597, 599-600 (1939)
(“[t]he committee . . . acted only in an advisory capacity. The citizens were not required to accept its
report or to adopt its recommendations. They
could entirely ignore the report or heed such parts
as merited their respect and consideration.
Cont. onto p. 8
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KNOW YOUR MUNICIPAL DEPARTMENTS, BOARDS AND COMMISSIONS:
FINANCE COMMITTEES: cont. from p. 7
In participating in the town meeting they were
not restricted or limited by the conduct of the
committee.”).
•

A housing authority, “distinct from the municipal
corporation within whose territory it is set up,
and exercising its powers in its own independent
right . . . is not the agent or a department of the
town . . . the finance committee, therefore, cannot compel production of the documents and
records of the authority.” Clinton Housing Authority v. Finance Committee of Clinton, 329
Mass. 495, 499 (1952).

•

Where member of finance committee of town,
with committee's authority, personally hired an
attorney to institute a taxpayer's suit to determine validity of certain acts of assessor, such
person did not acquire a right for reimbursement by an appropriation made after services
have been completed, regardless of benefit, if
any, to the town. Jenney v. Town of Mattapoisett , 335 Mass. 673 (1957); 18B MAPRAC §
29.1; see Finamore v. Dowgiewicz, 2008 WL
3316206, 3 (Mass.Super.,2008) (“[a]n appropriation made for work that has been completed is
invalid.”), citing Jenney, supra.

•

Where town meeting authorizes payment of
legal fees incurred by the finance committee in
an action against the board of selectmen, in a
municipality governed by a bylaw that vests in
such selectmen “control over the expenditure of
Town funds for independent counsel,” the selectmen cannot be compelled through a writ of
mandamus to approve payment of the finance
committee’s legal fees. Finamore, supra, 2008
WL 3316206 at 2 (“[w]hile it is the job of the
legislative body to create and enact laws, certain
restrictions are placed on that power. A legislative body cannot compel the executive when the
executive is acting within its exclusive power.”).

•

A finance committee chair was entitled to defense and indemnification under c. 258, § 9 in
connection with claims against her alleging that

she made defamatory statements in the course of a
conversation with the town's chief administrative officer
regarding a town controversy concerning the condition
of two town ambulances. Howard v. Town of Burlington 399 Mass. 585, 591 (1987).

UPCOMING SEMINARS & MEETINGS
August 9, 2012: CSTCA’s Annual Half Day
Seminar. Publick House, Sturbridge, MA
Topic: Municipal Crisis Management Legal Issues
Reception and lunch at 11:30am followed by the program at 1:00pm and an awards presentation. The
President’s Award is being presented to Marshfield
Town Counsel, Robert L. Marzelli, a past president of
the CSTCA, who is retiring after some 31 years of municipal service. Bob is a highly regarded municipal attorney and a frequent contributor to our programs and
the Listserv. The Robert W. Ritchie Special Achievement Award is being presented to Angela D. Atchue,
Special Assistant Corporation Counsel for the City of
Boston, in recognition of her outstanding work in expanding and editing the CSTCA Newsletter. In recognition of its new format, the Newsletter is being renamed the “CSTCA Municipal Law Quarterly.”
September 28-30, 2012: CSTCA's Annual Meeting. Springfield Sheraton Hotel, Springfield, MA
Programs include: Urban Agriculture– the Farmer in
the City; Federal Court for the Non-Federal Court
Municipal Attorney; Land Use and Zoning Law Update,
Education Law Update, Municipal Trial Issues, Constitutional Law Update, Casino Law– A Community’s
Rights, Working with County, State and Federal Enforcement Agencies on Local Fraud and Wrongdoing;
Municipal Potpourri and much more! U.S. District
Court Judge Michael A. Ponsor is the key-note luncheon speaker on Friday, September 28, 2012.
October 21—24, 2012: IMLA 77th Annual Conference. Austin Hilton Hotel, Austin, Texas. More
information is on the IMLA website at www.imla.org.
Special rates are available to early registrants, prospective members and first-time attendees.

Volume 1, Issue 4 — Summer 2012 THE MUNICIPAL LAW NEWSLETTER ©

Page 9

REVIEW OF “LITIGATION TACTICS ADDRESSING CHANGES TO DEPOSITION
TESTIMONY THROUGH RULE 30(e) ERRATA SHEET CORRECTIONS”
AND THE CASE OF SMALAND BEACH ASSOCIATION INC. V. GENOVA
By: Jordan L. Shapiro, Esq.

How often do litigators wish the deponent-client had
testified differently at the deposition? Can counsel easily and
without worry participate in substance changes to a deposition on an errata sheet? These were the subjects in the
rather recent case of Smaland Beach Association Inc. v
Genova, 461 Mass. 214, decided by our Supreme Judicial
Court on January 5, 2012. The same subject was the focus of
a 2011 Arkansas Law Review article.
Let’s look first at the Arkansas Law Review article
analysis of the question. This article concentrated on the
federal rule 30(e), which is generally the same as our Mass
rule 30(e). It began: “Depositions are often determinative of
the legal and factual substance of a case, the settlement or
litigation of a matter, the value of a claim, the scope of damages, the credibility of witnesses and trustworthiness of their
factual recollection, and the will of the parties to litigate...when properly prepared and artfully executed, a deposition can be as forceful and devastatingly efficient as trial.” After being notified by the court reporter, Rule 30(e) allows a
deponent or party upon request thirty days to review the
transcript before submitting the errata sheets. If there are
changes in form or substance, a deponent signs a statement
listing the changes and is supposed to set out the reasons for
making them. The Court reporter then notes in the certificate prescribed by Rule 30(f)(1) whether a review was requested and if so, the reporter must attach any changes a deponent makes during the thirty day period.
In practice, a deponent does not typically make
changes on the original transcript but rather uses errata
sheets. By using the errata sheets, a deponent is not limited
to fixing errors in the deposition transcript but can make any
change, whether in form or in substance, so long as it is timely
and, again, is supposed to be accompanied by adequate reasons. Form changes, the article says, are used to correct misspellings, typographical errors, or transcription errors, while
the changes in substance allow deponents to modify and alter
their prior deposition testimony.
Despite the plain language of Rule 30(e), federal
courts are divided over the appropriate scope of permissible
modifications a deponent is allowed to make to a deposition
transcript via the errata-sheet testimony. The article cited

Pepsi-Cola Bottling Co. of Pittsburgh Inc. v Pepsico Inc.,
2002 WL 511506, a 2002 Kansas case that held, “The
majority approach is that Rule 30(e) does not limit the
types of changes a deponent may make to his or her deposition transcript.” Thus, one can change the substance of
the testimony through the errata sheet, even if inconsistent or contradictory to the original testimony. Citing the
Pepsi case, supra, the article states that the rule does not
explicitly mandate a judge to “examine the sufficiency, reasonableness, or legitimacy of the reasons given for the
changes.”
This is because deponents at depositions get confused or give inaccurate information due to nervousness,
anxiety or other reasons associating with being under
pressure. Occasionally, a deponent agrees to investigate
the availability of additional materials, which information
can be supplied by the errata sheet. However, the article
suggests a growing minority of courts are restricting corrections set forth on an errata sheet to transcription errors only, but no Massachusetts cases are cited. With
concern, the Law Review authors noted: “It is clear that
some deponents use the errata sheet as a license to refurbish facts and to alter the majority of their key testimony.”
Examples of what one would deem were “extremes” were
provided, i.e. in one case, sixty-four changes were made in
a brief deposition, with contradictory answers from “yes”
to “no” included. This type of behavior causes the deposition to “lose its purpose, significance and usefulness,” the
law review article stated. This significantly increases litigation costs, creates lost time and money in preparing and
conducting a deposition, and causes the deposition to have
very limited use. It certainly would hurt the ability to win
a dispositive motion.
The Law Review article concluded generally that
the Rule should be amended to allow deponents to correct form and transcription errors limited to spelling or
other mechanical errors. If substance changes are made,
attorneys should contact the other side to get detailed
explanations of the reasons for sudden modifications of
prior testimony and what the opposing counsel’s involvement was. A statement of reasons explaining corrects is
an important component of the errata sheet. Otherwise,
it appears that “a deponent’s corrections are nothing
Cont. onto p. 10
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REVIEW OF “LITIGATION TACTICS ADDRESSING CHANGES TO DEPOSITION TESTIMONY
THROUGH RULE 30(e) ERRATA SHEET CORRECTIONS”
AND THE CASE OF SMALAND BEACH ASSOCIATION INC. V GENOVA: cont. from p. 9
more than calculated and purposeful rewrites tailored to
manufacture a factual contradiction,” which may be used to
avoid summary judgment.
Reopening of the deposition may be requested in
these circumstances, the article suggested. The number of
substantive changes is not material either. In one case, the
court reopened the case because of ten substantive changes
and the questionable nature of the deponent’s explanations
of those changes. See Medina v Horseshoe Entertainment,
2006 WL 2038057, a Louisiana case. Requesting sanctions
and costs, along with striking the errata sheet testimony, are
additional options. Trial strategy may be that both the original deposition and the contradictions in the errata sheet will
be used at trial to impeach the credibility of the witness, in
any event.
There may be ethical issues, too, wherein it appears that the attorney for the deponent has encouraged
the falsifying of evidence and veracity towards the court and
opposing counsel. Manipulating a deposition in order to gain
some advantage in a case, rather than merely to correct the
deponent’s testimony, may be sanctionable. A Massachusetts case is cited in the article for the proposition that “In
Massachusetts, a state that closely follows and models its
rules of civil procedure after the federal rules and decisions,
when attorneys advise or consult witnesses about the deposition-correction procedure, the rules suggest that attorneys should explain to deponents that any changes must
represent a deponent’s good faith belief that “cannot be
undertaken simply to bolster the merits of the case,” citing
Chaplin v Quinn, a Superior Court case at 2004 WL 51819.
Now let’s fast forward to the most recent Massachusetts Supreme Court case on this subject. The positions
of the law review article and this Smaland Beach Association
Inc v Genova, 461 Mass. 214, case appear quite consistent.
While the case did not specifically deal with errata sheets,
the Court said, after removing it from the Appeals Court,
“we nonetheless take this opportunity to clarify the use of
errata sheets to alter deposition testimony....No Massachusetts appellate court has squarely decided the propriety
under this rule of submitting substantive changes to deposition testimony through errata sheets.” The Court then
looked to federal counterparts for guidance. The Court
confirmed, citing a ton of cases, that the majority of courts

allow “any changes whether in form or substance, clarifying
or contradictory.” The original and changed answers, as well
as reasons for the changes, remain part of the record, and
reopening of the deposition is permitted, the Massachusetts
SJC said.
The SJC, noting that a minority only allow typographical or transcription error changes, decided to adopt
the majority view to allow any changes in form or substance, but with “limitations necessary to guard against manipulation of rule 30(e).” So, first of all, the changes must be
based upon counsel’s own “good faith belief and may not be
undertaken simply to bolster the merits of a case....a statement of reasons must accompany the change...and provide
an adequate basis from which to assess their legitimacy, that
is, they must not be conclusory.”
“Remedial measures” were suggested by our highest court. The rule clearly does not require that the original answers be struck; both the original and the changes
may be used at trial. And the party who took the deposition should be allowed to reopen the deposition to explore
matters raised by the substantive changes and the origin of
the changes. “Finally, if there is any indication that an attorney has exploited the rule by arranging or facilitating the
submission of errata sheets for the purpose of strategic gain
in a case and not to correct testimony, his conduct may be
grounds for sanctions.” The Court concluded by the following: “We caution deponents and attorney to invoke this
privilege sparingly. The errata sheet is intended as a tool to
correct mistakes in deposition testimony or subsequent
transcription. It is not intended as a mechanism to inject
additional facts into the testimony of a single deponent , or
to align testimony across deponents.”
As a frequent litigator, I used to get really angry
upon the rare occasions when the errata sheets came back
almost as long as the deposition. And there was uncertainty
about an available remedy. Now, with some 2012 direction
from our Supreme Judicial Court, which we didn’t have previously, good counsel taking depositions will be able to use
them for the purpose intended in order to gather useful
facts and information helpful for a dispositive motion or for
trial.
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Wetlands Protection Act (“WPA”) *
By: Lauren Galvin, Esq.
*The Supreme Judicial Court issued its decision and the
Fall Newsletter will include a follow-up article.
Be on the lookout for an important case decision
by the Supreme Judicial Court on whether the deadlines of
the Wetlands Protection Act (“WPA”) may be extended
by applicants. Garrity v. Hingham Conservation Commission, Docket No. SJC-11012. I had the opportunity to
argue this case to the Supreme Judicial Court in March,
and this decision will give important guidance to your local
Conservation Commissions on the timing provisions of the
WPA.
The case is a certiorari case in which Plymouth
Superior Court (Chin, J.) allowed the Plaintiff’s Motion for
Judgment on the Pleadings on procedural grounds. The
Court decided to extend the holding of Oyster Creek
Preservation, Inc., 449 Mass 859 (2007) and decided the
timing provisions of M.G.L. c. 131, § 40 are obligatory, and
a local community is not free to expand or ignore them by
requiring a waiver. We had argued that Oyster Creek did
not apply to this case because there was no waiver in the
Oyster Creek case. However, the Court decided the
waiver was ineffective pursuant to Oyster Creek, therefore, the Decision was not rendered within the 21-day
period, thus the Commission’s decision is superseded by
the D.E.P.’s Superseding Order.
We appealed this decision and filed briefs in the
Appeals Court. While waiting for the Appeals Court to
schedule arguments, the Supreme Judicial Court transferred the case sua sponte. The two main issues on appeal
are: (1.) Whether the statutory timing periods of the WPA
may be waived; and (2) If so, whether the waiver in this
case was effective. The decision in this case will affect all
municipalities and could have serious ramifications on the
ability of Conservation Commissions, and perhaps even
other local boards, to do their jobs.

Permit Extension Bill on Move
By: Matthew Feher, Esq.
The Senate is in receipt of House-approved legislation that would extend local permits for as much as four
(4) years without local approval. The House economic
package, H. 4119, would also increase the number of permits subject to this unilateral extension. H. 4110 builds on
previously enacted legislation whereby any local permit
issued between August 15, 2008 and August 15, 2010 is
extended for two (2) years, in addition to the lawful term
of the approval (see Section 173 of Chapter 240 of the
Acts of 2010).
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If enacted, the current legislation extends this timeframe by
two additional years, or to August 15, 2012, thereby vastly
expanding the number of permits that fall privy to this rule.
Moreover, such permits would be extended two (2) additional years, or for as much as four (4) years.
Many local advocates argue that such legislation is
unnecessary as local permitting authorities already have the
ability to grant extensions under state law and this authority
should not be preempted altogether. In addition, local health
and public safety codes and other conditions that existed at
the time the permit was granted may have changed and the
permit granting authority must have the ability to review and
re-approve these permits based on the best interests of the
host community.
It remains unclear as to when the Senate may act on
the House-approved bill.

Generous State Budget Heads to
Conference Committee
By: Matthew Feher, Esq.
Coming a month after the House passed its version of
the fiscal year 2013 state budget, the Senate on May 25 completed debate and adopted a $32.4 billion budget plan that
would significantly increase key local aid and education spending from previous levels and those proposed by the Governor
in his budget proposal released in January. The House and Senate versions will now head to conference committee where
relatively minor differences on local aid matters will be negotiated.
Notably, the House and Senate plans increase Unrestricted General Government Aid by $65 million and $66 million, respectively, to an aggregate level of as much as $900 million. The Governor suggested level-funding the program at
$834 million with a possible increase if there is a surplus at the
end of the fiscal year 2012.
Both branches would also increase Chapter 70 school
aid by $180 million and guarantee an increase of $40 per student in each district statewide. While the Governor proposed
an increase in education aid, his proposed level falls over $30
million short of this amount.
Within days of the Senate vote, the branches named
the following to serve on the state budget conference committee: Sens. Stephen Brewer (D-Barre), Jennifer Flanagan (DLeominster) and Michael Knapik (R-Westfield) and Reps. Brian
Dempsey (D-Haverhill), Stephen Kulik (D-Worthington) and
Vinny DeMacedo (R-Plymouth). The new fiscal year begins on
July 1 and leaves a limited amount of time to negotiate a conference committee report, send such to the Governor for his
approval and take up any vetoes.
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MUNICIPAL CASE LAW UPDATE
By: Timothy J. Harrington, Esq. and
Carol Hajjar McGravey, Esq.
In recent months, two cases pertaining to public
construction have been decided, one by The United States
District Court for the District of Massachusetts, and the
other by the Massachusetts Supreme Judicial Court, which
are of significance to Massachusetts municipalities.
Merit Construction Alliance v. City of Quincy, U.S. District
Court Decision, Zobel, J., 2012.
The U.S. District Court (Zobel, J.) recently found
that the City of Quincy’s residency requirement for public
construction projects runs afoul of the U.S. Constitution’s
Privileges and Immunities Clause. The case arose when
Merit and several of its members challenged Quincy’s new
Responsible Employer Ordinance. The plaintiffs moved for
a preliminary injunction. The central issue in this decision
dealt with the residency requirement. The new ordinance
required that residents of Quincy must constitute 33% of
the work force on public construction projects. The plaintiffs challenged the residency requirement as a violation of
the privileges and immunities clause.
To establish a violation of the clause, the plaintiff
must show an act or ordinance violates a protected privilege. The burden then shifts to the government agency
promulgating the rule to establish that it has a “substantial
reason” for the difference in treatment and that the difference in treatment has a substantial relationship to those
objectives. Merit v. Quincy, Civ. Action No. 12-10458RWZ (citing Toomer v. Witsell, 334 U.S. 385, 396 (1948)).
Quincy’s proffered reason for the difference was that
Quincy residents expressed desire to see more of its benefits go to the city’s own blue collar workers. The court
found the justification unpersuasive. “The effect of the privileges and immunities clause cannot be avoided ‘solely under
the guise of avoiding economic losses to residents.’” Merit
citing Silver v. Garcia, 592 F.Supp. 495, 499 (D.P.R. 1984).
The court also noted there was no evidence in the record
regarding any findings by Quincy that non-residents were
the reason behind the unemployment of some Quincy residents.
The case is a good example that local ordinances
have a better chance of surviving judicial challenge when the
municipality conducts fact finding on the issues, holds hearings on those findings, and then includes in the ordinance a
detailed list of those findings to support the ordinance.
Timothy J. Harrington, Esq.

Barr Incorporated v. Town of Holliston, SJC-10899, May 3,
2012.
In Barr Incorporated v. Town of Holliston, the
Supreme Judicial Court (Lenk, J.) answered the question
whether an awarding authority, in making a determination
of bidder responsibility, is restricted to review of materials
that are included in the Department of Capital Asset Management (DCAM) contractor certification files.
This case arose in connection with the solicitation
of bids for construction of a new police station in the
Town of Holliston. Barr Incorporated submitted the lowest bid, but was determined by the Town not to be a
“responsible and eligible general bidder” pursuant to G.L. c.
149, §44A(2)(D). The Town based its determination on an
investigation that included, in addition to examination of
the DCAM file, an internet search, and an investigation by
the Town’s Police Department into Barr’s performance in
eight other municipalities. Based upon information gleaned
from the town’s independent investigation that seven municipalities had “negative experiences” with the plaintiff, the
Town concluded that Barr was not a responsible bidder.
Before the contract was awarded to the next lowest bidder, Barr filed a complaint in Superior Court seeking
injunctive relief, alleging that the Town had acted arbitrarily
and capriciously, and had exceeded its authority because its
investigation went beyond the scope permitted by law.
Barr argued that the Town was restricted to considering only Barr’s DCAM file and update statement in determining whether Barr was a responsible bidder under G.L.
c. 149, §44D. The SJC disagreed, and held that, while G.L c.
149, §44D requires that bidders obtain a Certificate of Eligibility from DCAM in order to bid on public construction
projects, and the awarding authority must review and consider the DCAM Certificate, the final determination of bidder responsibility rests with the awarding authority. The SJC
concluded that nothing in either the statute or DCAM’s
regulations precludes an awarding authority from conducting
a more comprehensive, independent evaluation.
In so ruling, the Court noted the points expressed
by the Attorney General and Inspector General that an independent investigation by an awarding authority may be more
current and relevant than the information in DCAM’s files,
and that the awarding authority should not be precluded
from considering such information, including the prospective
contractor’s experience with private sector projects, which
are not reported to DCAM.
Carol Hajjar McGravey, Esq.
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An Outline of FEMA Reimbursement for Disaster Damages
By: Edward M. Pikula, City Solicitor for Springfield
In the event of a natural disaster, the Federal Emergency Management Agency (FEMA) will provide aid in the form of reimbursement for storm-related infrastructure damage, debris
removal and emergency response costs incurred by local
communities, eligible private non-profit organizations and
state agencies.
This outline is intended to provide an outline overview of the
law as to public assistance to local governments and private
non-profits. This outline does not address issues related to
assistance for individuals.
Statutory and Regulatory Authority
Public Assistance (PA) is authorized by the Robert T. Stafford
Disaster Relief and Emergency Assistance Act (Act), applicable
regulations and policies. [FN1] Under section 406 of the Act,
FEMA will pay seventy-five percent (75%) of the eligible cost
of permanent restorative work and for emergency work under section 403 and section 407 of the Act. The Federal cost
share may be increased from seventy-five percent (75%) to
not more than ninety percent (90%) of the eligible cost of
permanent work whenever a disaster is so extraordinary that
actual Federal obligations under the Act, excluding FEMA administrative cost, meet or exceed a qualifying threshold under
the regulations. [FN 2]
Eligibility
To be eligible for public assistance, the applicant’s facilities,
and the work to be performed at those facilities, must satisfy
particular eligibility requirements to qualify for disaster relief.
Under applicable law, the applicant is the basis for eligibility.
The applicant must be eligible for the facility to be eligible. The
facility must be eligible for the work to be eligible. The work
must be eligible for the cost to be eligible. Each is discussed in
this memo.

Eligible Applicants Four Types
1) State Agencies; 2) Local Government entities; 3) Private
Nonprofit (PNP) organizations or institutions that own or
operate facilities open to the general public and providing
certain services otherwise performed by a government
agency, such as education, utility, emergency, medical, custodial care, and other essential governmental services; and
4) Federally recognized Indian Tribes.
Eligible Facility
Any building, works, system, or equipment built or manufactured, or any improved and maintained natural feature
that is owned by an eligible public or private nonprofit
(PNP) applicant, with certain exceptions. Facility must: be
the responsibility of an eligible applicant; be located in a
designated disaster area; not be under the specific authority of another Federal agency; and be in active use at the
time of the disaster. Examples of eligible public facilities
include: roads (non-Federal aid); sewage; treatment plants;
airports; irrigation channels; schools; buildings; bridges and
culverts; and utilities.
Eligible Work
Work performed on eligible facility must: be required as
the result of a major disaster event; be located within a
designated disaster area; and be the legal responsibility of
an eligible applicant. FEMA will not provide assistance
when another Federal agency has specific authority to restore or repair facilities damaged by a major disaster: for
example, where federal highway funds may be available. If
negligence by another party results in damages, assistance
may be provided on the condition that the applicant agrees
to cooperate with FEMA in all efforts to recover the cost
Cont. onto p. 14

Volume 1, Issue 4 — Summer 2012 THE MUNICIPAL LAW NEWSLETTER ©

Page 14

An Outline of FEMA Reimbursement for Disaster Damages: cont. from p. 13
of such assistance from the negligent party. [FN 3] No assistance is provided for damages caused by an applicant’s own
negligence through failure to take reasonable protective
measures. [FN 4]

Eligible Costs [FN 7]:
Costs directly tied to the performance of work, including
labor, materials, equipment and contracts awarded for the
performance of eligible work.

All work requires documentation showing compliance with
Act requirements as well as compliance with other federal
laws protecting endangered species, historical interests and
other special requirements including: floodplain management,
environmental assessments, hazard mitigation, protection of
wetlands, and insurance. [FN 5]

Costs must be: reasonable and necessary to accomplish the
work; compliant with Federal, State and local requirements
for procurement; reduced by all applicable credits, such as
insurance proceeds and salvage values.

Work is broken down by FEMA into several categories as
either “Emergency” or “Permanent.”
Emergency work includes [FN 6]:
Category A: Debris removal such as clearance of trees,
woody debris; certain building wreckage; damaged/destroyed
building contents; sand, mud, silt, and gravel; vehicles; and
other disaster-related material deposited on public property
and, in very limited cases, private property.
Category B: Emergency protective measures taken before,
during, and after a disaster to eliminate/reduce an immediate
threat to life, public health, or safety, or to eliminate/reduce
an immediate threat of significant damage to improved public
and private property through cost-effective measures.
Permanent work includes:
Category C: Repair of roads, bridges, and associated features, such as shoulders, ditches, culverts, lighting, and signs;
Category D: Repair of water facilities including drainage
channels, pumping facilities, and some irrigation facilities.
Repair of levees, dams, and flood control channels fall under
Category D, but the eligibility of these facilities is restricted;
Category E: Repair or replacement of buildings, including
their contents and systems; heavy equipment; and vehicles;
Category F: Utility repair of water treatment and delivery
systems; power generation facilities and distribution facilities;
sewage collection and treatment facilities; and communications;
Category G: Repair and restoration of parks, playgrounds,
pools, cemeteries, mass transit facilities, and beaches. This
category is also used for any work or facility that cannot be
characterized adequately by Categories A-F.

A cost is “reasonable” if, in its nature and amount, it does
not exceed that which would be incurred by a prudent person under the circumstances prevailing at the time the decision was made to incur the cost.
Reasonable costs can be established through: the use of historical documentation for similar work; average costs for
similar work in the area; published unit costs from national
cost estimating databases; and FEMA cost codes.
Applicants must adhere to all Federal, State and local procurement requirements. Funding from two Federal sources
to repair disaster damage is considered a duplication of
benefits. A state disaster assistance program is not considered a duplication of Federal funding. Insurance proceeds,
donated grants from banks, private organizations, trust funds,
and contingency funds must be evaluated individually to determine whether they constitute a duplication of benefits.
Contracts will normally be competitively bid unless one of
the following instances apply: the item is available only from
a single source; the awarding agency authorizes noncompetitive proposals; after solicitation of a number of sources,
competition is determined inadequate; or the contract will
eliminate or reduce an immediate threat to life, public health
or safety.
Cont. onto p. 15

Volume 1, Issue 4 — Summer 2012 THE MUNICIPAL LAW NEWSLETTER ©

Page 15

An Outline of FEMA Reimbursement for Disaster Damages: cont. from p. 14

A “Statutory Administrative Allowance” is provided to lessen
the financial impact of administering the disaster recovery
effort, including preparation of the Project Worksheet, related field inspections, project applications, final inspection
reports and final audits.
Necessary costs of requesting, obtaining and administering
Federal disaster assistance are covered by this allowance. No
other administrative costs are eligible. Good fiscal management and record keeping are essential to controlling the indirect costs associated with FEMA-reimbursed projects.
Process Overview
The PA Program is implemented through a number of steps
summarized here, but described in detail in FEMA publications
on the websites previously cited. It begins with a Preliminary
Damage Assessment (PDA)[FN 8] as well as an Immediate
Needs Funding (INF) analysis [FN 9] and the identification of
need for Expedited Payments. [FN 10]PDA is performed to
document the impact and magnitude of the disaster on individuals, families, businesses, and public property and to gather
information for disaster management purposes. FEMA, the
State, and an applicant representative participate in this effort.
The information gathered during the PDA process is used to
determine whether Federal assistance should be requested by
the Governor and forms the basis for the disaster declaration.
Applicants' Briefing
Conducted by a representative of the State for potential Public Assistance applicants after an emergency or major disaster
has been declared and addresses application procedures, administrative requirements, funding, and program eligibility
criteria. Each applicant should send representatives from management, public works, finance and legal. [FN 11]
Request for Public Assistance
Applicant's official notification to FEMA of the intent to apply
for Public Assistance. The Request for Public Assistance is
available online at e PA Forms Library. Typically, the Request
form is submitted at the Applicants' Briefing. If an applicant is
unable to submit the Request at the briefing, the applicant
must submit the form within 30 days of the date of designation of the area (county, parish, etc.) for Public Assistance. An
applicant need not wait until all damage is identified before
requesting assistance. [FN 12]

Assignment of the Public Assistance Coordination (PAC)
Crew Leader
Once the Request has been forwarded to FEMA the PAC
Crew Leader is assigned to the applicant. The PAC Crew
Leader serves as the applicant's customer service representative on PA Program matters, and manages the processing of the applicant's projects.
Kickoff Meeting [FN 13]
Differs from the Applicants' Briefing conducted by the
State at the onset of disaster operations. Conducted by
the PAC Crew Leader and designed to provide a much
more detailed review of the PA Program and the applicant's needs. The PAC Crew Leader also discusses insurance, hazard mitigation opportunities, and compliance with
environmental and historic preservation laws, including
floodplain management issues, that could potentially affect
the type and amount of assistance available and the documentation needed.
Project Formulation
Process of identifying the eligible scope of work and estimating the costs associated with that scope of work for
each project. A “project” is a “logical method of performing work required as a result of the declared event”. The
applicant is responsible for identifying all work that is required as a result of the disaster. [FN 14]
The Project Worksheet (PW)
An applicant has 60 days following the first substantive
meeting, usually the Kickoff Meeting with FEMA, to identify
and report damaged facilities to FEMA. The PW is the
primary form used to document the location, damage description and dimensions, scope of work, and cost estimate for each project. It is the basis for the grant. [FN 15]
The Project Worksheet and other FEMA forms are available online through the following hyperlink: http://
www.fema.gov/government/grant/pa/forms.shtm

Cont. onto p. 16
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Identifying the Damaged Facility and Description of Damage
on the PW
Exact location of the damaged facility or area must be identified. Damage sustained as a direct result of the disaster event
should be differentiated from pre-existing or non-disaster
related damage. The specific cause of damage must relate to
the incident for which the disaster was declared. It is important to completely describe the cause of damage because it
can affect eligibility determinations.
Scope of Work.
Must be completely described and correspond directly to the
cause of damage. The work should be specified as an action
with quantifiable (length, width, depth, capacity) and descriptive (brick, wood, asphalt, timber deck bridge) terms. The
scope of work should not be described only as "restore to
pre-disaster design." If part of the work is completed prior
to project approval, the work that has been completed
should be distinguished from the work remaining. [FN 16]
If additional damage to the facility is found after the PW is
completed, it is necessary to document that damage, show
how the damage is disaster-related, and request a reinspection by FEMA.
Cost Estimate
FEMA may grant funds on the basis of actual costs or on
estimates of work to be completed. The three primary
methods for determining costs are: time and materials; unit
cost; and contracts. FEMA uses a methodology called the
Cost Estimating Format (CEF) for Large Projects to better
estimate the total cost of large projects. There are tables
online which depict the hierarchy of preferred pricing, with
actual costs for the eligible completed work favored first and
R.S. Means cost data favored least. (Go to
www.fema.gov/government/grant/pa/resources/ and select
from among the Cost Estimating Format resources.)
Validation
The applicant may prepare PWs for small projects. Large
projects are developed by the Project Specialist, working
with the applicant, and are submitted directly to the PAC
Crew Leader for review and processing. [FN 17]
Improved Projects
When performing permanent restoration work on a dam-

aged facility, an applicant may decide to use the opportunity
to make improvements to the facility while still restoring its
pre-disaster function and at least its pre-disaster capacity.
For example, the applicant may decide to lay asphalt on a
gravel road or replace a firehouse that originally had two
bays with one that has three. Projects that incorporate such
improvements are called improved projects. [FN 18]
Funding for such projects is limited to the Federal share of
the costs that would be associated with repairing or replacing the damaged facility to its pre-disaster design, or to the
actual costs of completing the improved project, whichever
is less.
Alternate Projects
An applicant may determine public welfare would not be
best served by restoring a damaged facility or its function. In
this event, the applicant may use the PA grant for that facility
for other eligible purposes. (See FEMA Policy 9525.13, Alternate Projects.) The alternate project must serve the same
general area that was being served by the originally funded
project. The original facility must be rendered safe and secure, sold, or demolished. If an applicant opts to keep a damaged facility for a later or another use, it will not be eligible
for FEMA funding in a subsequent disaster unless it is repaired to meet codes and standards, and mitigation measures
that would have been approved are applied. [FN 19]
Administrative Appeals (See 44 CFR §206.206)
The appeals process is the opportunity for applicants to request reconsideration of FEMA determinations regarding
application for or the provision of assistance. There are two
levels of appeal. The first level appeal is to the Regional Administrator. Massachusetts is in Region 1. The address is
Federal Emergency Management Agency, 99 High Street, 6th
Floor, Boston, MA 02110. 617-956-7506.
The second level appeal is to FEMA Headquarters.
W. Craig Fugate, Administrator
Federal Emergency Management Agency
500 C Street S.W., Washington, D.C. 20472
(800) 621-FEMA (3362).
An online Appeals Database, containing FEMA responses to
applicant appeals for assistance, is available and can be found
at:
http://www.fema.gov/appeals/search.do;jsessionid=C92D975
7A97B90D04CE0862358E979D0.Worker2Public?action=Init
Cont. onto p. 17
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Closeout
The PA Program is considered closed when FEMA assures
that all of the grants awarded under the PA Program for a
given disaster meet the statutory and regulatory requirements
governing the program. FEMA may conduct an audit of the
program during or after grant closure. After an audit, can
FEMA request reimbursement of previously disbursed grant
funds. [FN 20]
FOOTNOTES
FN 1.The Act can be found at 42 U.S.C. §§ 5121 – 5207. Regulations are published in Title 44 of the Code of Federal Regulations (44 CFR) Part 206 to implement the statute. Policies
are written to apply the statute and regulations to specific
situations and provide clarification on a range of issues. The
FEMA Public Assistance Policy Reference Manual can be found
online at the following hyperlink:
http://www.fema.gov/government/grant/pa/9500toc.shtm.
FEMA ,also, developed a series of Standard Operating Procedures (SOPs) that provide guidance for FEMA, the State and
applicants on the processes discussed in this Chapter. SOPs
are available on FEMA's website (http://www.fema.gov/
government/grant/pa/sop.shtm).
federal regulation as to cost sharing, found at 44
C.F.R. § 206.47 sets a qualifying threshold of $100 per capita
of State population, adjusted annually for inflation using the
Consumer Price Index for All Urban Consumers published
annually by the Department of Labor for increased federal
cost share and may even recommend up to one hundred percent (100%) federal funding for emergency work for a limited
period in the initial days of the disaster irrespective of the per
capita impact.

tion 106 of the National Historic Preservation Act Model
Programmatic Agreement – Historic Review, FEMA Policy
9560.3, dated May 29, 2002 Public Assistance Guide, FEMA
322, pages 130-131.
FN 6.

See Public Assistance Guide, FEMA 322, pages 66-87.

FN 7. See

Office of Management and Budget Circulars A-21,
A-87, Attachment A.C.2, and A-122 Public Assistance
Guide, FEMA 322, pages 40-41, 51.

FN 8. 44 CFR §206.202(d)(ii) Public Assistance Guide,
FEMA 322, pages 89, 90, 94, 96, 107, and 111.
FN 9. Public

Assistance Guide, FEMA 322, pages 90-91.

FN 10. Section

407(e) of the Stafford Act Public Assistance
Guide, FEMA 322, pages 90-91.

FN 11. Public

Assistance Guide, FEMA 322, pages 64, 91-92.

FN 12. 44

CFR §206.202(c) Public Assistance Guide, FEMA
322, pages 92, 93.

FN 13. 44

CFR §206.202(d)(ii) Public Assistance Guide,
FEMA 322, pages 89, 90, 94, 96, 107, and 111.

FN 2.The

FN 14. See

Definitions listed in 44 CFR 206.201.

FN 15.

Public Assistance Guide, FEMA 322, pages 96-97;
Public Assistance Applicant Handbook, FEMA 323, pages
17-33.

FN 16. See

44 CFR § 206.202(d).

FN 3. See 44 CFR 206.223. Work must also be completed
within deadlines to be eligible for reimbursement. The initial
deadlines are established according to the type of work performed: Debris removal - 6 months; Emergency protective
measures - 6 months; Permanent repair work - 18 months.
Time extensions may be granted for extenuating circumstances. For debris removal and emergency work, an additional 6 months may be granted by the State. For permanent
restoration work, an additional 30 months may be granted by
the State. See 44 CFR 206.202.

FN 17. Refer to FEMA Policy 9570.6, Standard Operating
Procedures on Validation of Small Projects, and Public Assistance Guide, FEMA 322, pages 96, 106-108.

FN 4. See

FN 20. 44

FN 5. See

44 CFR 206.226.

Section 316 of the Stafford Act; 44 CFR Part 10, 40
CFR Parts 1500-1508, Environmental Policy Memoranda,
FEMA Policy 9560.1, dated August 17, 1999, Public Assistance
Guide, FEMA 322, pages 128-130. See also 36 CFR 800 Sec-

FN 18. 44

CFR §206.203(d)(1) Public Assistance Guide,
FEMA 322, pages 79, 110-111.

FN 19. Section 406 (c) of the Stafford Act , 44 CFR
§206.203(d)(2) , Public Assistance Guide, FEMA 322, pages
79, 111-112, 134.

CFR §13.50 Office of Management and Budget
Circular A-110 Public Assistance (PA) Program Grants
Administration Post Award Monitoring and Closeout
Processes, FEMA Policy 8610.8, dated August 29, 2006
Public Assistance Guide, FEMA 322, page 114.

Volume 1, Issue 4 — Summer 2012 THE MUNICIPAL LAW NEWSLETTER ©

Page 18

OCCUPY BOSTON: LESSONS LEARNED
By: William F. Sinnott, Corporation Counsel for Boston and Raquel Webster, Assistant Corporation
As it has now been approximately six months since Occupy Boston’s encampment was removed from the City’s Greenway,
this seems to be an appropriate time to offer a few observations and lessons learned arising out of the City of Boston’s experiences last fall with the Occupy movement.
BACKGROUND.
Boston’s involvement with Occupy Boston began on September 30, 2011, when several hundred individuals began constructing an unpermitted encampment in Dewey Square on Boston’s Greenway Conservancy property. That encampment quickly
grew in size and population as the Occupy movement attracted a wide range of adherents to include activists, labor organizations, college students, self-described anarchists, previously non-political working people and homeless persons.
The City was careful to not overreact to this unlawful encampment. Instead, Boston allowed the Occupiers a forum to express their viewpoints and, anticipating that the protestors’ presence would be brief, viewed the encampment with cautious
interest. However, the “Occupation” continued and included an attempt to seize additional Greenway property. The conditions within the camp deteriorated quickly and dangerously and, consequently, the City’s concerns grew more pronounced
and were heightened by public officials’ limited ability to communicate with Occupiers and to effect improvements in the conditions of the camp.
Despite these mounting concerns, Boston Mayor Thomas Menino and his leadership team chose to continue a watchful, but
patient view of the encampment and its Occupiers, especially after aggressive actions by other cities had resulted in disorder
and injuries. As best it could and, for as long as it could, the City closely monitored and documented conditions at the encampment, continued its attempts to engage with responsible Occupiers and issued warnings as to safety violations within
Dewey Square.
On November 15, 2011, authorities in New York City took down the Occupy Wall Street encampment in Zuccotti Park.
Later that day, an attorney associated with Occupy Boston contacted the City and inquired as to: 1. whether Boston now
planned to remove Occupy from Dewey Square and 2. whether Boston would agree to provide three days’ notice before any
take-down of the encampment, which would allow Occupy to seek legal intervention before any eviction. We informed counsel that Boston did not, at that time, plan to evict the Occupiers, but refused to agree to a three-day warning period, as such
an agreement would unreasonably limit the discretion of public safety and other officials to take action with respect to evolving conditions within the camp and might increase the risk of injury or violence. Late that same afternoon, several named individuals purporting to act on behalf of Occupy Boston moved for a Temporary Restraining Order in Suffolk Superior Court
which, after a brief hearing the following day, was granted.
On December 1, 2011, an Evidentiary Hearing featuring live witnesses
and affidavit submissions from both parties was conducted. On December 7, 2011, the Superior Court vacated its Temporary Restraining Order and denied the Plaintiffs’ Motion for a Preliminary Injunction. In
ruling for the City and its co-defendant Greenway Conservancy, the
Superior Court found that “while the Occupy Boston protestors may
be exercising their expressive rights during their protest, they have no
privilege under the First Amendment to seize and hold the land on
which they sit.” Memorandum of Decision and Order on the Plaintiffs’
Motion For a Temporary Restraining Order and a Preliminary Injunction
at p.1 ( December 7, 2011, Hon. Frances A. McIntyre). The Court
made it clear that the “act of occupation . . . as a matter of law, is not
speech.” Id. at p.2.
Cont. onto p. 19
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OCCUPY BOSTON: LESSONS LEARNED - cont. from p. 18
The Court reasoned that while the protestors’ activities of setting up tents, sleeping and governance at Dewey Square do
qualify as expressive conduct and symbolic speech protected under the First Amendment, these activities are subject to City
and park regulations and restrictions. Id. The Court, therefore, held that “the fire, building, sanitary and health codes as well
as park rules and guidelines are constitutional time, place and manner restrictions,” narrowly tailored to serve legitimate governmental interests. Id. at p. 24, 19. The Court’s decision cleared the way, but did not order the plaintiffs and protestors to
vacate the site of Occupy Boston. Id. at p. 2.
On December 10, 2011, beginning at 5:00 a.m., City of Boston public safety authorities peacefully removed the remaining Occupiers and arrested approximately 44 of them. They were released shortly thereafter.
OBSERVATIONS AND LESSONS LEARNED.
For legal practitioners, Occupy presented a number of fascinating First Amendment issues. The objective of the movement—
to seize and occupy public land--was an unusual, albeit not unprecedented method of protest. See, e.g. Clark v. Community
for Creative Non-Violence, 468 U.S. 288, 293 (1984). Ultimately, the Court re-affirmed long-standing First Amendment principles which held that such occupation, while it may have been expressive conduct and symbolic, was subject to City and Conservancy restrictions. In particular, the prohibition on overnight camping was found to be an appropriate time, place, and
manner restriction. A number of other factors were also found to be relevant to the Court’s determination that the City had
the authority, if it chose, to remove the encampment. These included the increasingly-dangerous fire code and safety violations within the camp as well as the resultant deprivation of access to the public which Occupy Boston’s seizure and holding
of the Dewey Square property presented.
The Court’s findings and rulings broke no new ground; instead, they were entirely consistent with long-standing caselaw governing rights and limitations on protests. The Plaintiffs appeared to recognize this by eschewing an appeal of the decision and
Plaintiffs’ counsel have publicly acknowledged the correctness, under current state and federal law, of the decision, even as
they had hoped to create new law. The Memorandum of Decision and Order, as well as the Defendants’ pleadings are readily
available to practitioners. I will, therefore, decline to engage in any additional and unnecessary recitation of the relevant arguments and legal analyses.
It is important, however, that legal advisors be prepared to offer their clients practical advice and options, beyond the caselaw,
derived from Boston’s interaction with the Occupy movement. A few of these lessons learned are specific to Occupy; most,
however, are relevant to large-scale protests and civil disobedience in general.
Observation: Most observers have considered the City’s response to Occupy Boston as effective and successful. There was
no riot, there were no injuries, and the persons who were arrested insisted on being taken into custody after they were
awoken in their tents.
Cont. onto p. 20
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OCCUPY BOSTON: LESSONS LEARNED - cont. from p. 19
Lesson Learned: The City of Boston’s overall approach to the Dewey Square encampment bears much of the credit for this
relatively benign conclusion to a ten-week encampment. Its patience and willingness to engage in conversation with the Occupiers lessened the potential for a large-scale disturbance. The Police Department deserves particular recognition for its assignment of thoughtful, accessible and communicative personnel to the encampment. A number of Occupiers developed relationships with individual officers which, if not entirely friendly, were at least respectful and functional. They carried out conversations with Department personnel on a variety of matters including criminal issues within the encampment and their assessment of the mood of the Occupiers, especially that of fringe group members. The City recognized that Occupy was a different kind of movement, in that it was fostered online and through social media. The City was wise to communicate with the
Occupy members "in their own language" by, for example, using the Police Department's twitter account to send messages to
Occupy. The Department spent weeks planning and refining its strategy to evict the protesters, learning from the successes
and failures of departments across the country. The Mayor’s and Police Commissioner’s careful strategy of forging relationships with the protesters and of building transparency and trust in the encampment population was adopted and implemented
by individual officers and, in the end, played a major role in Boston’s successful removal of the encampment.
Observation: An event like Occupy Boston requires a comprehensive, thoughtful and consistent response. The City wisely
did not limit the agencies involved in crafting that response to the Boston Police Department, but broadly included the Fire
Department, Inspectional Services, the Department of Public Health and social service agencies to fully evaluate and review
the circumstances at the encampment and respond appropriately. Meetings within and among these organizations were conducted on a regular and frequent basis.
Lesson Learned. Broad and meaningful inclusion of municipal and state stakeholders is critical to identifying and addressing
the challenges of an event like Occupy Boston. Regular exchanges of information and coordination of efforts enabled the City
to respond in a uniform and strategic fashion.
Observation: Local authorities are wise to continue to address disruptive and illegal protests with content-neutral, narrowly-drawn restrictions that ensure the safety of all. For all the appropriate and laudable deference which America extends
to expressions of free speech, the courts will invariably consider whether a particular demonstration places the welfare of the
public—to include protestors—at risk.
Lesson Learned. The imminent presence of protestors is not the time for governments to review relevant statutes and
applicable codes. A thoughtful review by legal counsel of all relevant authority, done in partnership with all responsible municipal authorities, is essential.
Observation: Occupy Boston presented a particular challenge to City officials because its leaderless organization and “direct
democracy” approach to governing its adherents rendered its ability to respond to recommendations and directives by City
officials as problematic at best. These difficulties were exacerbated by the changing population of the camp and by factionalization among encampment cohorts. Responsible Occupiers often assured safety officials that dangerous or unsanitary conditions or practices identified by the officials would be rectified. When those same officials, on subsequent visits, pointed out
that the conditions had persisted or worsened, the Occupy members expressed frustration with the movement’s General
Assembly process or with the unwillingness of certain groups, such as the homeless or anarchists, to cooperate with Cityrequested improvements.
Lesson Learned. Notwithstanding the limited progress arising from them, frequent visits by multiple municipal authorities
were productive. Relationships were developed with well-meaning persons who provided useful information and demonstrated a willingness to help and address serious issues at the camp.
Cont. onto p. 21
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OCCUPY BOSTON: LESSONS LEARNED - cont. from p. 20
These visits also allowed for officials to monitor deteriorating conditions in the camp, which was a necessary element of the
City’s safety planning. The City’s concerns about its ability to do so became a significant factor in the Court’s recognition of
the City’s need for authority to pre-empt a disaster.
THE FUTURE OF OCCUPY AND BEYOND. Occupy Boston presented a number of governing, public safety, legal and
financial challenges. (Police overtime alone during Occupy Boston was nearly $1 million.) It is unclear, at this moment,
whether the Occupy movement will again capture the imagination of America and, if so, what form it will take. The next major
challenge to local governments may be protests organized by advocacy groups not associated with Occupy or even groups on
a different end of the political spectrum. To the extent that Boston and other cities can derive positive lessons from their experiences with the Occupy movement, Occupy should be regarded as a valuable and instructive experience that enhanced
public officials’ ability to responsibly handle protests while upholding constitutional rights.
My thanks to our exceptional outside counsel, Michael Ricciuti of K & L Gates; Assistant Corporation Counsels (ACCs) Raquel Webster,
Amy Bratskier and Julie Ciollo; and paralegal Shannon Garrahan for their highly effective work on the Occupy Boston case and their assistance in drafting the preceding observations. WFS
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