THE MUNICIPAL LAW NEWSLETTER ©
of the CITY SOLICITORS AND TOWN COUNSEL
ASSOCIATION the Bar Association of Massachusetts
Municipal Attorneys
Letter from the President
Welcome to the new format of the Municipal Lawyers Exchange, which is
now known as The Municipal Law Newsletter of the City Solicitors and
Town Counsel Association. The Newsletter is a new publication for
CSTCA and is founded upon 28 years and hundreds of editions of the
Municipal Lawyers Exchange (also known in its electronic format as “eMUNICIPAL LAWYERS EXCHANGe”) by Editor Emeritus and past
CSTCA President, Jordan Shapiro. The Newsletter is similar to the Municipal Lawyers Exchange, which so many members relied upon for the
latest municipal news, and I hope you find the new format and added features of the Newsletter easy to read as well as more informative. Because
of the new format, we are also using a new volume and issue numbering system to index the
articles and cases in each quarterly edition of the Newsletter, which is available to CSTCA members only.
Another exciting change that débuted in August is the new and improved CSTCA website. It’s
hard to believe that our original website first went on-line in 2000. While cutting edge at the
time, the website was in need of refreshing and I think our new format achieves this goal. The
new website is easy to navigate and your old password and log-in information is the same. I encourage you to log on to massmunilaw.org and see the features you’ve relied upon in the past as
well as the new features we’ve added--an easy index of municipal counsel; calendar of upcoming
events; important announcements about recent cases; and this Newsletter.
As you know, the CSTCA is the municipal bar association for Massachusetts. Each month,
CSTCA hosts programming designed to educate and assist our members in their practice. Recently, a local counsel told me that the assistance she has received from our membership was
invaluable to her growth as a municipal attorney. This is a sentiment I have heard time and again
from our membership. I am proud that the CSTCA is able to offer this kind of assistance--in the
form of our monthly seminars, listserv, document bank and our new and improved website.
I am also excited about our upcoming CSTCA Annual Meeting, October 14-16, in New Bedford,
which is shaping up to be one of our best. The program includes a distinguished panel presenting
on land use reform, labor and employment issues facing municipalities, and the annual education
update. Our speakers include SJC Associate Justice John M. Greaney (ret.), who will speak on
the topic of single justice practice, State Senator Jamie Eldridge and New Bedford Mayor Scott
Lang. Please see the schedule of upcoming events and the CSTCA registration form included in
this edition of the Newsletter for more information.
If you enjoyed a CSTCA program, benefited from our listserv, received assistance from another
member in resolving a pressing issue, or used our document bank, please spread the word about
the CSTCA and bring a colleague to our next monthly program. I hope you enjoy the Newsletter and I look forward to seeing you at our next event.
Sincerely,

Stacey G. Bloom Esq.
President

This is a publication of the
CSTCA and is not intended as
legal advice, which requires
consultation with an attorney.
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MUNICIPAL SPOTLIGHT ON:
Carolyn M. Murray
Town Solicitor—Braintree
By: Peter Mello, Esq.
1. Where were you born? New Bedford, MA.
2. Where did you attend college and
law school? Smith College and New England School of Law.
3. What municipality do you represent? The Town of Braintree.

Carolyn M. Murray
Town Solicitor - Braintree

4. What is your favorite discipline
within your municipal practice?
Why? Labor and Employment Law is my
favorite discipline because I enjoy the human and psychological elements that are
often lacking in other areas of the law.
5. If you had to analogize municipal
law through some metaphor, what
would it be? I can't think of an apt metaphor, but I do think practicing municipal
law is like Forest Gump's box of chocolates
- you never know what's going to land on
your desk next.

Braintree Town Hall

“[P]racticing
municipal law is like
Forest Gump’s box of
chocolates—you
never know what’s
going to land on your
desk next.”

6. What is one of your proudest moments as a lawyer? Being appointed
Braintree's first full-time in-house counsel.
7. What is the most useful advice you
could give regarding the practice of
law? Listen to your client and only give
your professional opinion, not your personal opinion.
8. Have you written or presented to
professional groups regarding legal
issues? What sorts of issues? I haven’t
written anything that has been published or
incorporated into a presentation, but I have
conducted numerous training sessions on
sexual harassment, general workplace harassment, investigation of harassment complaints, the Open Meeting Law, and the
Conflict of Interest Statute.

9. What do you like to do outside of
work? Who has free time outside of work?
When I do have free time, I enjoy spending
it with my family, gardening, taking the dogs
for a walk along the beach, and watching
the Red Sox, regardless of whether they
are in first place or last!
10. What is one of the proudest moments outside of your career? On a
purely personal level, the birth of my
daughter, when I was well into my 40's, was
an incredibly fulfilling experience. But, in
terms of personal accomplishment, I am
most proud of getting myself through law
school under some rather adverse conditions. I was recently divorced and had no
social life to speak of, so what better thing
to do with all my spare time than study for
the LSATs? Within a year, I was enrolled in
law school and a recipient of a full merit
scholarship, which required that I maintain
a certain class rank. Shortly thereafter, my
dad was diagnosed with cancer, and I spent
two semesters juggling classes, working
part-time, and accompanying my dad to
chemotherapy sessions and ablation treatments. Somehow, in the midst of all of this,
I managed to be named to law review and
was the acting executive secretary for the
Town of Braintree. By the time I was in my
final semester of law school, my dad had
suffered a massive subdural hematoma and
was in a coma. In between bar review
courses and practice exams, I'd visit my dad
at the rehabilitation hospital, helping him
re-learn how to walk and talk and trying to
jog his memory. They say God doesn't give
you more than you can handle, but I honestly don't know how I managed to maintain my scholarship and pass the Bar Exam
with all that was going on in my family life.
11. If you were not a lawyer, what
would you do for work? I would own a
flower shop. Who doesn't love flowers?
Cont. onto p. 3
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MUNICIPAL SPOTLIGHT ON: - cont. from p. 2
They're beautiful, they don't talk back, and they usually mark
a happy occasion.

14. What is your favorite book? Jane Austen's Pride
and Prejudice because I love the exchanges between Elizabeth Bennet and Mr. Darcy!

12. What was your favorite age? Why? I hope my
favorite age is still to come, but so far, I loved being 21. I
was in college, nearly fluent in French, feeling like the world
was my oyster, I could legally enjoy a glass of wine, and I
wasn't worried about paying the bills.
13. When you are driving to court to argue an important motion, what might you be playing on the
radio? Survivor's "Eye of the Tiger" or, at the risk of my
colleagues thinking less of me, EMINEM's "One Shot."

KNOW YOUR MUNICIPAL DEPARTMENTS, BOARDS AND COMMISSIONS
A Focus Article on Conservation Commissions
By: Peter Mello, Esq.
I.

Principal Governing Statutes/Regulations:

•

G.L. c. 40, §8C – local option statute.

•

G.L. c. 131, §40 (the “Wetlands Protection Act”)

•

310 CMR 10.00, et seq. (Wetlands Protection Act
Regulations)

•

Municipal wetlands bylaws, ordinances and regulations.

•

The SJC has long held that “G.L. c. 131, §40, sets forth
minimum standards only, “leaving local communities
free to adopt more stringent controls.” Lovequist v.
Conservation Comm’n of Dennis, 379 Mass. 7, 15, 393
N.E.2d 858, 863 (Mass., 1979); quoting Golden v. Selectmen of Falmouth, 358 Mass. 519, 526 (1970).

•

•

In a town the commission is appointed either by the
board of selectmen or town manger, depending
upon the applicable form of town government.

•

The Commission may appoint a staff consisting of a
director, clerks, consultants and other employees.

III. Core Functions:
•

Promote, develop and protect natural and watershed resources. Such resources serve critical environmental and ecological functions, including the
protection of wildlife habitat and the filtration of
sediments and toxic substances. The Commission’s
jurisdiction includes not only direct wetlands resource areas, but encompasses “buffer zones” as
well.

•

Prepare conservation and recreation plans showing
among other things marsh land, swamps and other
wetlands, areas subject to restrictions or wetland
zoning provisions, and areas required to be retained
for conservation and passive recreation use.

•

Acquire in the name of the municipality fee or other
interests in open spaces in land and water areas.

G.L. c. 40, §8C expressly provides that a commission
“may adopt rules and regulations governing the use of
land and waters under its control.”

II. Composition:
•

Must consist of a minimum of three and maximum of
seven members.

•

Many conservation commission members have attained advanced degrees in soil hydrology or other
relevant disciplines, or otherwise have acquired training or expertise in the wetlands science.

•

mayor or city manager, depending upon the applicable form of city government, and subject to the provisions of the city charter.

In a city the commission is appointed either by a

Cont. onto p. 4
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KNOW YOUR MUNICIPAL DEPARTMENTS, BOARDS AND COMMISSIONS
A Focus Article on Conservation Commissions - cont. from p. 3
•

Consider filings seeking permission to undertake construction, clearing, work or other activities on land
within a wetland resource area or buffer zone.

•

Enforce violations of the Wetlands Protection Act,
associated Regulations, or local bylaws, ordinances or
regulations.

when it issued its underlying decision), and the
parties are prohibited from conducting any discovery or introducing any evidence outside of the
materials comprising the record of proceedings.
•

IV. Typical Nature of Litigation Brought By or
Against Commissions:

•

•

•

•

A. G.L. c. 249, §4 (certiorari statute)
“If a local wetlands protection by-law is more stringent than G.L. c.131, §40, and the conservation commission operates thereunder . . . the appropriate avenue of judicial review is. . . through an action in the
nature of certiorari pursuant to G.L. c. 249, §4.” Conservation Comm’n of Falmouth v. Pacheco, 49 Mass.
App. Ct. 737, 742 (2000).
Commissions should bear in mind that G.L. c. 249, §
4 imposes a strictly applied 60-day limitations period,
commencing from the date of the “proceeding complained of.” Failure to commence a certiorari appeal
within the 60-day appeal period “is such a serious
misstep that such an action much be dismissed when
not timely filed, even if the defendants fail to plead
the statute of limitations as an affirmative defense.”
Pidge v. Superintendent Massachusetts Correctional
Institute Cedar Junction, 37 Mass. App. Ct. 14, 18
(1992).
The phrase “proceeding complained of” has been
construed to refer to “the last administrative action
taken by an agency [or conservation commission].”
Committee for Public Counsel Services v. Lookner,
47 Mass. App. Ct. 833, 835 (1999). The Massachusetts Appeals Court recently concluded in an unpublished disposition (which may be cited for its persuasive value) that “[t]he last administrative action occurs when the administrative agency makes a final
decision on the issue at hand, not when it later memorializes that determination in written form.” Carney v. Town of Framingham, 79 Mass. App. Ct. 1129,
2011 WL 2672525.
Certiorari actions are governed by Superior Court
Standing Order 1-96, under which cases are adjudicated through a motion for judgment on the pleadings. The Court’s scope of review consists exclusively of the Commission’s record of proceedings
(i.e., materials that were before the Commission

•

•

•

•

•

In defending their underlying decisions on appeal,
Commissions should consider citing T.D.J. Development Corp. v. Conservation Comm’n of North
Andover, 36 Mass. App. Ct. 124, 128 (1994) for
the proposition that the court should affirm the
Commission’s decision so long as the record of
proceedings contains a single reasonable supporting ground. T.D.J. Development Corp., supra, 36
Mass. App. Ct. at 128 (“A decision is not arbitrary
and capricious unless there is no ground which
“reasonable men might deem proper” to support
it.”) (citations omitted).
B. G.L. c. 131, §40 (injunction action to
restrain wetlands violations)
A Commission may seek an order from the Superior Court to compel specific enforcement with
the terms of an enforcement order, in accordance
with the terms of G.L. c. 131, 40 that provide that
“any court having equity jurisdiction may restrain
a violation of this section and enter such orders as
it deems necessary to remedy such violation.”
In actions challenging a commission’s enforcement
order under G.L. c. 249, §4, commissions should
consider filing a counterclaim seeking enforcement
under G.L. c. 131, §40.
C. G.L. c. 40, §21D (non-criminal
disposition)
As an alternative tool to compel enforcement, in
municipalities that have adopted an appropriate
authorizing bylaw under G.L. c. 40, §21D a Commission may issue a citation under fixing a penalty
of up to $300 per offense. Under G.L. c. 131, §40,
in general, “each day [a] violation continues shall
constitute a separate offense.”
The District Court has jurisdiction to adjudicate
proceedings to challenge or enforce citations under G.L. c. 40, §21D.
D. Appeal to DEP for Superseding Order
of Conditions
Unsuccessful applicants to the Commission may
Cont. onto p. 5

Volume 1, Issue 1 — September 2011 THE MUNICIPAL LAWNEWSLETTER ©

Page 5

KNOW YOUR MUNICIPAL DEPARTMENTS, BOARDS AND COMMISSIONS
A Focus Article on Conservation Commissions - cont. from p. 4
appeal to the Massachusetts Department of Environmental
Protection by requesting that the DEP issue a superseding
order of conditions. However, such a superseding order of
conditions will trump a local determination only where the
relevant local bylaw provisions are construed to impose no
more stringent requirements than the relevant provisions
of the Wetlands Protection Act. See, Regan v. Conservation Comm'n of Falmouth, 77 Mass. App. Ct. 485, 489
(2010) (“Generally, “[a] local authority has final determina-

tion regarding project applications when it acts pursuant
to an ordinance or by-law which provides more stringent
requirements than those provided by the act. . . . Thus,
when a local conservation commission bases its decision
on a by-law that provides greater protection than the
act, the decision generally is not preempted by a superseding order of conditions issued by the DEP under the
act.") (citations omitted).

State Enacts Municipal Health Insurance Reform Package
By: Matthew Feher, Esq.
On July 12, 2011 Governor Patrick
signed municipal health care reform
legislation that notably allows a municipality that opts-in to make certain health insurance plan design
changes outside of collective bargaining (becoming Chapter 69 of the
Acts of 2011). In addition to these
plan design features, the new law
requires all eligible municipal retires
to enroll in a Medicare health plan
whether or not the municipality accepts the plan design provisions.
Upon acceptance, the municipal executive may develop proposed plan
design changes (such as changes to
co-payments, deductibles and tiered
network co-payments) that do not
exceed the dollar amounts in the
most subscribed Group Insurance
Commission (GIC) plan. Alternatively, the executive may propose a
transfer into the GIC. While no
longer required to collectively bargain, the municipality would be required to negotiate with a new Public Employee Committee (PEC) comprised of representatives from each
union and a retiree representative
after providing a savings estimate to
the Insurance Advisory Board. If
there is written agreement within 30

days, the municipality would be able
to implement the plan. If no agreement is reached, the proposed
changes would be transferred to a
new Municipal Health Insurance Review Panel made up of a municipal,
labor and impartial third member. If
the proposed plan design changes do
not exceed GIC benchmarks, the
panel must approve the plan. Alternatively, if the municipality is seeking
to join GIC, the panel must approve
so long as there are demonstrable
savings of 5% or greater than those
savings that could be achieved by
implementing plan design. In addition, the panel would have 10 days
to concur with the municipality’s
mitigation plan and if determined
insufficient, may require additional
savings to subscribers (cities and
towns must set aside up to 25% of
the first year’s total premium savings
to fund a mitigation plan to offset
the impact of plan design changes).
The state’s Executive Office for Administration and Finance recently
filed regulations governing the new
law’s requirements as emergency
regulations and were subject to public comment. The proposed regulations (801 CMR 52.00 et seq.) are

available at www.mass.gov/eoaf.
Because these are emergency regulations, they are only effective for 90days. It is expected that the agency
will promulgate a final set of regulations prior to that time. The regulations set forth the process whereby
a municipality would adopt the program and exercise plan design authority or enter into the GIC.
While certain interest groups have
expressed concerns with certain
provisions of the proposed regulations, it is not expected that the
Administration will make many substantive amendments.

Volume 1, Issue 1 — September 2011 THE MUNICIPAL LAW NEWSLETTER ©

Page 6

PRACTICAL IMPLICATIONS OF SOCIAL MEDIA USE IN THE 21ST CENTURY
WORKPLACE:
LAND MINE OR LAND OF OPPORTUNITY
By: Robert J. Van Campen, Esq.
Social networking sites have exploded onto the scene over the
past several years changing the manner by which individuals
interact with each other in ways that could not have been
foreseen a few short years ago. Within the workplace, these
sites have become the new gathering place for employees to
socialize and discuss work. In light of this technological explosion, several questions have now arisen for employers. May
these sites be relied upon as a basis for making personnel decisions? Should these sites have an impact in the hiring process?
Do employees who post critical comments about management
on a social networking site have free speech and collective
bargaining rights that cannot be infringed by employers? Although there may be benefits as well as pitfalls for all employers, this article will generally examine these questions so public
employers have a better understanding of the far-reaching implications the use of social networking sites will likely have in
the ever evolving 21st Century workplace.
A. Use of Social Media in Hiring Decisions
As the labor force becomes increasingly more competitive,
employers are under greater pressure to make the correct
hiring decision. Are public employers well-served to use social
media in making hiring decisions? While the use of social media may be viewed by some as a more comprehensive screening tool, a number of questions remain as to whether employers are exposing themselves to the unintended consequences
of such use.
When relied upon as a screening tool, social media provides
employers with a deeper ability to learn about a prospective
employee before making a hiring decision. However, this enhanced screening tool has the potential to cut in either direction for employers. On the positive side, utilizing social media
as a screening tool provides for a far more thorough vetting
process than that which most employers have historically used.
Such a process results in a more detailed understanding of a
prospective employee’s background and skill set before making
a hiring decision. Through social media, an employer may be
able to discern a potential employee’s work ethic and writing
skills. Learning about these particular traits is clearly beneficial
in an employer’s hiring process.
Notwithstanding these potential benefits, utilizing social media
as a screening tool may expose an employer to liability where
such use could likely offer insights into the personal details of
an individual’s life. As an example, by using social media, an
employer may discover information about a prospective em-

ployee’s status related to his or her race, age, gender,
religion and marital status. Employers are clearly prohibited from considering this type of information when making hiring decisions. Unfortunately, employers who
choose not to hire certain individuals – and whose hiring
decision is subsequently challenged – may be unable to
establish that their decision was not based on protected
class status information which was easily obtained from a
social media site. The central question an employer must
carefully weigh before relying on social media as a screening tool is whether they are gaining too much information
about a prospective employee that could subject them to
unintended liability in the future.
B. Pitfalls During the Employment Relationship
Social media use by employees could cultivate greater
collegiality among co-workers, and it may also serve as an
educational and professional development tool. Both
results would clearly benefit any employer. However,
authorizing social media use by employees could potentially foster uncomfortable and embarrassing social encounters between employees and supervisors, and it
could lead to the creation of a hostile or sexually offensive work environment in those circumstances where
employees and/or supervisors choose to cross the line
into inappropriate online conversations. Public employers
– unlike their counterparts in the private sector who may
use social media as a promotional and business development tool – should consider restricting a public employee’s ability to use social media, especially where such
use likely serves no legitimate business purpose for the
public employer.
A major hazard for many public employers occurs when
they consider imposing discipline on an employee for inappropriate use of a social media site. When considering
the imposition of discipline for inappropriate social media
use, employers should be careful so as to avoid having
their actions challenged as arbitrary and capricious. Employers should be vigilant that an employee’s right to free
speech is not infringed by an adverse employment action.
The law is well-settled that an employer – especially a
public employer – is prohibited from taking an adverse
action against an employee who uses social media to express his or her opinion on a matter of public concern.
Cont. onto p. 7
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PRACTICAL IMPLICATIONS OF SOCIAL MEDIA USE IN THE 21ST CENTURY WORKPLACE:
LAND MINE OR LAND OF OPPORTUNITY — cont. from p. 6

For generations, public employees have enjoyed a great deal of
protection under the First Amendment when commenting on
matters of public concern and employers should be on guard
so as to avoid infringing on that right.
Additionally, employers who decide to inappropriately access
information on an employee’s private and protected social
media site are likely subjecting themselves to an invasion of
privacy claim. Where the employee did not intend that his or
her social media site be open to the public, such conduct by an
employer would likely constitute an unwarranted invasion of
privacy, and any adverse employment action flowing from such
access would most definitely be struck down.
Another potential pitfall arises when a unionized employee
posts online comments which may constitute protected, concerted activity under either the National Labor Relations Act
or the Massachusetts public sector collective bargaining statute. When a unionized employee posts comments on a social
media site critical of ongoing contract negotiations or a personnel decision with which the employee/union member disagrees, such comments likely constitute protected activity
which an employer should clearly avoid using as the basis for
any form of discipline on that employee. When considering
use of online comments as the basis for imposing discipline,
employers would be well advised to pause and consider
whether such comments are protected under a particular collective bargaining statute.
In order to protect against the dangers mentioned above, employers should adopt comprehensive policies to ensure that an
employee’s first amendment rights are not infringed, their ability to engage in protected activity is not trampled, and their
right to privacy is not invaded. In addition, it would be wise
for an employer to incorporate within those same policies
notice that an employee’s internet access – which includes
access to social media sites – may be monitored and/or
blocked at the employer’s discretion.
C. Post-Employment Considerations
Professional networking sites such as LinkedIn are increasingly
used by co-workers and their former supervisors as a way to
stay in touch and follow each other’s career path. It is now
common for most colleagues on LinkedIn to “recommend”
each other. A potential post-employment risk arises for employers when a supervisor’s online recommendation of a former employee– which was provided during one’s employment

term, and remains published post-employment – is viewed
as a positive employment reference, notwithstanding that
the supervisor’s online recommendation contravenes the
employer’s feelings about a particular former employee.
This can create real problems for an employer when a
former employee seeks to recover under a wrongful termination or constructive discharge theory, and the employer seeks to establish that its termination decision was
entirely performed-based. It becomes increasingly difficult
to defend such a case when the former employee can
show positive recommendations from a past supervisor.
Given the potential post-employment pitfalls that could
arise, employers should implement social media policies
that encompass online recommendations. In doing so,
employers should make it clear that supervisors should
refrain from recommending subordinates, or commenting
on an employee’s job performance, via social media sites.
D. Conclusion
Although there are a myriad of opportunities for employers in using social media sites, there are a number of potential land mines of which employers should be acutely
aware. The implementation and use of comprehensive
social media policies will go a long way to avoid the variety of problems associated with social media use by employers and employees alike.
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Review of "Speak with Style and Authority"
By: Jordan L. Shapiro, Esq.

Litigation is always a challenge. So many articles are
written with the idea of giving the reader suggestions for improving trial skills. Our last City Solicitors and Town Counsel
Association focused on certain aspects of municipal trials.
The American Bar Association through its Section of
Litigation publishes a quarterly magazine entitled “Litigation.”
It is generally packed with articles by legal subject authorities,
who submit articles that are always very well written, reasonably brief, but loaded with helpful trial skill information.
The Winter 2011 (Vol. 7, No. 2) “Litigation” publication, which was sub-titled “Rules to Live By,” presented many
articles about so-called “rules” for various types of presentations, including trials. The article that I thought was most
helpful and perhaps even collectible was entitled “Speak with
Style and Authority,” by Attorney Steven Wisotsky, special
counsel for a Florida law firm and a tenured professor of law
at Nova Southern University in Fort Lauderdale, Florida. The
article suggests ways to make every type of presentation, both
in and out of the courtroom, interesting and valuable to the
listener.
It began by pointing out that “we have entered the
era of the ‘vanishing trial’ with less than 2 percent of filed
cases tried to a verdict...thus, the art and craft of jury trials
speak to fewer and fewer practitioners.” The article, the author said, “aims to address the subject of raising awareness of
the sounds and impressions– visual and aural– that lawyers do,
can, and should make in the court of delivering a prepared
presentation.” The article focused on “Rules to Speak By” to
please and persuade. The following are some of the highlights
of this article:
Plan your time. Decide the appropriate amount of
time, “taking into account situational variables like the sophistication of your audience and other items on the agenda. Allow time for questions. Keeping your audience engaged is
central to your task of pleasing and persuading. A presentation that is careless of time is off-putting.”
Prepare. “Do not wing it. Before making a presentation, choose your main thoughts: make an outline or list of
bullet points. Sequence them appropriately, adhering to principles of primacy and recency. Ditch the PowerPoint. The progression of static bullet points and charts is not conducive to
good storytelling. Write out your presentation and rehearse it
aloud– in the shower, in the car, whenever you are alone.
Enough will stick in memory to enable you to speak mostly
without notes.”

Stand. “Standing is a sign of respect. We rise
when the judge enters and leaves the courtroom. Standing also literally elevates you above those you are addressing and therefore adds an element of authoritativeness to your presence and indirectly to your speaking,
because it commands the visual attention of the audience.
Standing allows for better breathing. The diaphragm is
not compressed by sitting and the exhilaration of air
while speaking will flow more naturally.”
Stand tall. The article gets a bit technical, with
suggestions about “shoulders down and relaxed, your
chest open, and your head held high with gaze straight
ahead...balance your weight evenly on your feet, toes
turned out somewhat, knees bent a little. Hands should
not be in your pockets or on hips or cupped in the fig leaf
position; they should hang cupped slightly, fingers slightly
apart, fingertips just touching the outer thighs.”
Stand still. “Avoid pacing back and forth or
shifting weight from foot to foot. Such motion indicates
nervousness. Pacing breaks eye contact and it interferes
with focused delivery of the message.” Here’s one you
probably didn’t know: “Studies have found that shifting
posture is perceived as a non-verbal indication of untruthfulness.”
Look good. “Charisma is made of: (1) a trial
lawyer’s looks; (2) a trial lawyer’s character; and (3) a
trial lawyer’s voice. Dress well. For men, the uniform
remains the dark suit. Dark suits are authoritative; there
is a reason why police officers wear dark blue uniforms
and judges wear black robes. Brown is out, but charcoal
grey works. Buy the best clothes that you can afford (at
the annual sales). Make sure they fit your body. For men,
two button suit or three? Cuffed pants bottoms or plain?
Are you showing an appropriate amount of shirt collar
and cuff? Consult your tailor. For women, pants suit or
skirt suit? Open collar blouse or closed? Footwear? Legal
representation is expensive. Give your clients their
money’s worth.”
Open Strong. Your opening should be committed to memory. One of the worst possible openings
is: Before I begin, I’d like to say…: Once you open your
mouth, you have begun.
Cont. onto p. 9
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Review of "Speak with Style and Authority" - cont. from p. 8
That all-too-common opening is akin to a trial lawyer’s opening statement to a jury that ‘What I tell is not evidence.’ Both
are examples of the speaker squandering the opportunity to
say something of substance and to make an impact.”
Deliver cleanly. In delivering your presentation,
“never read a script; use a minimalist outline (both sides of a
four-by-six inch index care should suffice) consisting of single
words or short phrases as reminders. You cannot rely on
detailed notes and speak naturally or spontaneously. Every
time your eyes go to your notes, you break eye contact and
subtly convey that you need a crutch and do not have command of your material.”
Lower your pitch. Resonance is independent of
pitch. Experts generally believe “deeper voices sound
stronger and more persuasive.”
Use inflection. The absence of inflection is monotone. A “monotone is boring because it lacks enthusiasm,
passion, pathos. Inflection, used judiciously, enhances the expressiveness of the voice. Inflection has power. Falling inflection in English speech is used to create a sense of finality (Our
job here is finished); to complete an idea (the whole is equal to
the sum of its parts); and to signal an end to listening (I have
nothing else to say). Rising inflection , by contrast, sometimes
indicates a question or makes people want to hear more.
Sustained inflection can be used to create suspense; it defies
interruption and cues listeners to wait for the end of the story
(he went to the door. He turned the knob. He heard breathing in
the room....”
Gesture sparingly. You don’t want to “speak with
your hands. Facial expressions, eye movements, hand and
shoulder movements emerge spontaneously. Convey honesty
by holding the hands a body-width apart, waist high, with the
palms facing up. By contrast, finger-pointing is often perceived
as rude or aggressive. A clenched fist suggests anger. On the
whole, especially for sophisticated audiences, hand and body
gestures should be used sparingly and with subtlety. Frequent
and exaggerated motions appear unnatural and distract the
eye of the audience away from the speaker’s face, which
should be the focal point of attention.”
Speak in threes. Triplets are another form of
work or phrase grouping, the article points out. Stories “have
a beginning, middle and end. Learn your ABC’s, easy as 1-2-3;
the good, the bad, the ugly; ready, set, go; Father, Son and
Holy Ghost; life, liberty and property; I came, I saw, I conquered. By contrast, four or more words in a list will usually
be suboptimal and too many to understand and remember….
Query whether Winston Churchills’ war time, “blood, toil,

tears and sweat” was not improved by the 1960s rock
band naming itself “Blood, Sweat & Tears?”
In addition to sections dealing with speaking
clearly, pronouncing your words properly, avoiding “nonwords,” and speaking grammatically, the article concludes
by urging “practice, practice, practice” as the way to selfimprovement. This fine and somewhat unique article
ends by urging the reader to practice speaking aloud,
consider video recording yourself, and then watch and
listen to the recording “with a critical eye and ear.” Recording your voice alone, without video, can be “even
more revealing, because, like radio, it isolates the voice
from other factors.”

MUNICIPAL CASE LAW UPDATE
Appeals Court Upholds Local Ban on the
Sale of Cigar Wraps
By: Timothy J. Harrington, Esq.
In a significant decision supporting the broad
authority of all local boards of health in Massachusetts,
the Appeals Court has held the Boston Public Health
Commission has the authority to ban the sale of cigar
wraps, a tobacco product, throughout the City of Boston.
In RYO Cigar Ass’n, Inc. v. Boston Public Health Comm’n, 79 Mass. App. Ct. 822, 950 N.E.2d 889 (2011) the
Appeals Court found that the Boston Health Commission’s ban was rationally related to the legitimate purpose
of protecting the public generally, and young people specifically, from the harmful effects of tobacco products.
The challenged regulation effectively banned the
sale of cigar wraps on the grounds that tobacco is one of
the leading causes of death in the country and that, specifically, cigar wraps were being marketed to young people who were at risk of becoming smokers. Immediately
prior to the effective date of the regulation, RYO sued
the Commission on the grounds the regulation was arbitrary, capricious and beyond the Commission’s authority. The Superior Court found in favor of the Commission and dismissed RYO’s complaint.
On appeal, RYO argued that the Superior Court
judge erred as a matter of law by finding that the regulation was not arbitrary or capricious; that the regulation
violated equal protection by discriminating against African-American males; and that the regulation conflicted
with state and federal statutes.
Cont. onto p. 10
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MUNICIPAL CASE LAW UPDATE - cont. from p. 9
The decision of the Appeals Court noted that the
SJC had noted that the SJC had previously recognized the
“ill effects of tobacco use, particularly when it involves minors, as a legitimate municipal health concern justifying municipal regulation of tobacco products.” Turning to the
cigar wrap ban, the Appeals Court stated that the challenged regulation’s purpose was to protect the young people in Boston and that this purpose is within the authority
of the Commission.
The Appeals Court also dismissed RYO’s equal
protection claims that because the Commission officials
discussed that the cigar wrap manufacturers’ marketing
campaign targeted young African-American males, the
Commission somehow discriminated against all young African-American males in the city. The Court simply held the
Commission was reacting to RYO’s marketing campaign
and not the other way around.
Finally, the Appeals Court dismissed RYO’s claim
that both the state and federal government had previously
legislated in the area of controlled substances, and because
the Commission was allegedly defining cigar wraps as drug
paraphernalia, that regulation conflicted with the state and
federal statutes. The Appeals Court agreed with the Commission’s argument that there was no conflict.
This case once again demonstrates that the courts
will uphold the broad authority of boards of health to regulate tobacco but also the sweeping powers generally of the
board of health as it relates to the health of its citizens.

Appeals Court Decision

Construction Subcontract Must
be Signed to Certify General
Contractor as Additional Insured
Appeals Court Addresses Additional Insured
Status—Are You in Compliance?
By: Timothy J. Harrington, Esq.
Suffolk Construction Company, Inc. v. Illinois Union
Insurance Company, 80 Mass. App.Ct.90, 2011 WL
3525400
In a case of first impression, the Appeals Court has
ruled that before a general contractor may demand a
defense and indemnification as an additional insured,
there must be a signed (“executed”) contract with
the insured subcontractor that requires the subcontractor to name the general contractor as an additional insured. The case arose from a personal injury
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matter involving an employee of a subcontractor.
The contractual setup (which takes longer to describe than the legal analysis) was as follows: Suffolk,
the general contractor for the Liberty Place project
in Boston, had a subcontract with S & F Concrete.
The subcontract obligated S & F to require that its
subcontractors have general liability insurance and
name Suffolk as an additional insured. S & F in turn
subcontracted with Hallamore Corp. for the use of
two cranes at the site. The subcontract between S &
F and Hallamore made no reference to additional
insureds.
Prior to the accident giving rise to this dispute, Hallamore’s insurance agent, ABC Ins. Group, forwarded
a certificate of insurance that described Suffolk and S
& F as additional insureds, but then had limiting language stating that the certificate did not amend the
coverage afforded to Hallamore by its insurer, Illinois
Union. Significantly, Hallamore’s insurance policy
issued by Illinois Union had a space for additional
insureds to be named. The space was blank. The
policy then stated, “As required by contract, provided the contract is executed prior to loss.”
In 2004, an employee of Hallamore, Edward
McLaughlin, fell from a platform and suffered serious
injuries. He brought suit against Suffolk and S & F for
negligently maintaining the worksite. That suit settled. Suffolk and S & F then brought this action to
force Illinois Union to defend and indemnify them
pursuant to their alleged status as additional insureds.
Specifically, the plaintiffs contended an oral agreement existed between them and Hallamore to have
them named as additional insureds. Their evidence
consisted of correspondence from S & F to Hallamore requesting that they be named as additional insureds, the existence of a written purchase order
between S & F and Hallamore and the ABC certificate of insurance. The Superior Court found that no
oral agreement existed and dismissed the plaintiffs’
complaint.
On appeal, S & F and Suffolk argue that the language
in Illinois Union’s policy, “provided that the contract
is executed prior to loss,” applies to oral agreements
as well as to signed, written agreements. The Appeals Court disagreed. The Court concluded that the
term “executed” means “signed.” The court also
noted that most other jurisdictions have reached the
same conclusion. Lastly, the court cited as secondary
support construction law treatises that stated additional insured provisions should be in writing.
Cont. onto p. 14

Volume 1, Issue 1 — September 2011 THE MUNICIPAL LAW NEWSLETTER ©

Page 11

Practice Tips: Best Practices for Bankruptcy Proofs of Claims
By: Robert J. Kerwin, Esq. and John D. Finnegan, Esq.
While some courts have observed that “proofs of
claim are not intended to be elaborately detailed documents” and that it should “take five minutes to fill out,” others view the U.S. Bankruptcy Code and applicable Federal
Rules of Bankruptcy Procedure as lacking specific guidance
as to when a claim is entitled to prima facie validity. This
lack of specific guidance at times causes claimants and objecting parties to be confused as to the evidentiary weight of
the claims they may file. Moreover, Bankruptcy Courts, in
the wake of the mortgage foreclosure and Robo signing issues, are enforcing accountability for those who sign proofs
of claim. This article examines the basic proof of claim requirements in connection with bankruptcy claims litigation.
General Proof Of Claim Requirements
A party in interest has the right to file a proof of
claim in a debtor’s bankruptcy case if the party possesses a
claim against the estate. 11 U.S.C. §501(a). The Code defines a claim as a “right to payment, whether or not such
right is reduced to judgment, liquidated, unliquidated, fixed,
contingent, matured, unmatured, disputed, undisputed, legal,
equitable, secured or unsecured.” 11 U.S.C. §101 (5) (A).
With certain exceptions, “an unsecured creditor must file a
proof of claim to be paid a distribution” from the bankruptcy estate. In re: Charles Burkett, III, 329 B.R. 820
(Bankr. S.D. Ohio 2005).
Rule 3001(a) provides that “[a] proof of claim is a
written statement setting forth a creditor’s claim” and that
it “shall conform substantially to the appropriate Official
Form.” Fed. R. Bankr. P. 3001(a). The Code does not specifically define what information or details should be included in a proof of claim. Creditors must refer to the Federal Rules of Bankruptcy Procedure and the Official Form.
The Proof of Claim Official Form, identified as, ‘Official
Form 10’, contains sections identifying the claimant, and the
basis, amount, and classification of the claim. The Official
Form must be fully completed, and will not be viewed by the
Bankruptcy Court as sufficient if the creditor fails to append
documents that establish the basis of the claim.
Despite a perceived lack of clarity, the Official
Form, Bankruptcy Rules, and Bankruptcy Court decisions
have set forth some minimum requirements for what documents and information a creditor must include in a proof of
claim. By way of example, if a claim is based upon contracts,
purchase orders or invoices, the creditor must attach these
documents consistent with the instructions set forth in
Form 10. If a claim is for past due taxes, the municipal
counsel is well-advised to attach the tax bills and a summary
statement. Official Form 10; Fed. R. Bankr. P. 3001(c) and

(d). If a creditor possesses a security interest in property
of the debtor (and most municipalities do), the creditor
should enclose proof of the security interest when filing
the proof of claim. Fed. R. Bankr. P. 3001(d).
When Is A Proof Of Claim Entitled To Prima Facie Validity?
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internally, you might comment
and filled inupon
accordance
with or
these
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im- rules shall constitute
prima facie evidence of the validity and amount of the
claim.” Unless a party in interest objects, a proof of claim
with prima facie validity is deemed allowed. 11 U.S.C.
§502(a). A significant evidentiary burden is thereby overcome by completing the proof of claim properly.

If a claim meets the minimum requirements sufficient to enjoy prima facie status, the objecting party must
produce “probative evidence of equal force” to challenge
the claim. Cluff, 313 B.R. at 337. Much to the likely chagrin
of bankruptcy practitioners, there is no bright-line test as
to what constitutes “equal force.” A mere denial of the
validity or amount, without supporting evidence, will not
be sufficient. Id. at 338. The objecting party must produce
evidence that the claim will not prevail. In re: Nejedlo, 324
B.R. 697, 699 (Bankr. E.D. Wis. 2005). Accordingly, one
must make more than an objection in the claims process,
even if the creditor has failed to produce all supportive
documents. One Bankruptcy Court held that “debtors
with no evidence that the claims are invalid may be inclined
to launch ‘fishing expeditions’ for documents that the
claimants simply cannot produce timely or economically.”
In re: Habiballa, 337 B.R. 911, 916 (Bankr. E.D. Wis. 2006).
All of the above militate toward municipal counsel taking
the time to fully complete a proof of claim. However, the
proof of claim should be executed by the town official
most familiar with the indebtedness. In most cases, the
appropriate signatory is the collector or the treasurer.
Robert Kerwin and John Finnegan frequently represent municipalities
with respect to bankruptcy issues. Comments on this article may be
sent to rkerwin@tbhr-law.com.

Volume 1, Issue 1 — September 2011 THE MUNICIPAL LAW NEWSLETTER ©

Page 12

Report on August 2011 CSTCA Program: Trial Proofs in Municipal Hearings
and Trials
By: Robert J. Kerwin, Esq.
On August 4, 2011, the CSTCA conducted its annual half-day program at the Publick House in Sturbridge.
The program was co-chaired by Mark Cerel and Rob Kerwin. Attorney Cerel did his usual superb job recruiting a
panel of experts to discuss evidentiary proofs in the context
of municipal hearings and trials. The keynote speaker, Hon
Peter Agnes gave an outstanding presentation on expert
witness issues. Judge Agnes, who has since been nominated
by Governor Patrick for the Appeals Court, offered a number of important practice tips concerning expert witness
testimony. Amongst the many helpful points addressed by
Judge Agnes were his observations as to the importance of
motions in limine after the recent Appeals Court decision,
Commonwealth v. Addy, 79 MAL 835 (2011). The Addy
decision issued by Appeals Court on July 26, 2011, addressed whether the pretrial motion of a criminal defendant
to exclude testimony of the Commonwealth's accident reconstruction expert was reversible error. The Appeals
Court, relying upon Commonwealth v. Lanigan, 419 Mass 15
(1994) and Daubert v. Merrill Dow Pharmaceuticals, Inc.,
509 U.S. 579 (1993), denied the defendant’s claim of error
and determined that there was a factual basis for the reconstruction expert's opinion. Judge Agnes observed that after
Addy, it was especially prudent for those seeking to use or
exclude expert testimony to address expert admissibility by
pre-trial motion.
Rob Kerwin and John Finnegan presented on the
Foundations and Other Challenges of Electronically Stored
Information in a mock disciplinary hearing for the deletion
of emails by Muppet-town employee Ms. Piggy. The fictional
story about the potentially deliberate deletion of emails was
aided by the expert witness presentation of digital and computer forensic expert Robert Fitzgerald of the Lorenzi
Group. Messrs Kerwin and Finnegan went through a demonstration of how to authenticate email and cell phone text
messages. Fitzgerald, an experienced expert witness, responded by testifying as to the protocol he uses for the recovery of deleted emails and text messages. Mr. Fitzgerald
discussed the procedure whereby emails might be recovered, even in circumstances where a “wipe” program had
been employed on the computer.
Diane C. Tillotson, a partner and experienced landuse litigator at Hemenway & Barnes LLP, spoke on the presentation of expert appraiser testimony in eminent domain
cases. Ms. Tillotson reviewed the importance of working
with the expert on development of testimony and analysis
of appraisal methodology. She focused on whether the
presentation of the highest and best use, particularly the

issue of “legally permissible,” would require additional
foundation expert testimony such as an environmental
expert, traffic expert or a town planner. Ms. Tillotson
presented excerpts from the testimony of the appraiser
who testified for the MWRA in Boston Edison Company v. Massachusetts Water Resources Authority, 459
Mass. 724 (2011) and shared the witness testimony outlines and visual aids from that trial during her presentation.
Fitchburg City Solicitor Michael Ciota spoke
about Municipal Enforcement by the use of various remedies such as Bylaws, Code, BOH Regulations, and Public
Nuisance Law. Mike noted that certain municipal documents are self-authenticating and discussed what may constitute prima facie evidence. He also offered a nuanced
discussion of evidentiary issues and tactics in a municipality's efforts to ban, site, assign or regulate business.
Among the points offered was that the Boards of Health
cannot typically tell the offender exactly how to clean up
the nuisance, but can hold an evidentiary hearing in order
to determine whether or not there was a nuisance. Mike
also discussed strategies for persuasion in the Housing
Court.
Barbara St. André of Petrini & Associates, P.C.
spoke on appeals to the Housing Appeals Committee
relative to the denial of a comprehensive permit pursuant
to G.L. c. 40B. Barbara related her experience with a
Town of Braintree matter involving a comprehensive permit to build condominium units of mixed income affordable housing. The excerpted testimony and pleadings
which Barbara submitted are excellent.
Mark Cerel spoke on the de novo trial with regard to a decision of the special permit granting authority
(SPGA). M.G.L. c.40A, § 17 permits a trial de novo in the
Superior Court in order to permit the Superior Court
judge to determine if the SPGA decision was appropriate.
The materials provided by Mark include the actual transcript of both the Assessor and the Town Director of
Planning and Development. The excepted transcripts are
instructive relative to how to conduct a crisp and directed
examination by which public records are both authenticated and shown to be relevant, notwithstanding the objections of counsel. For those who are always worried
about asking one more question, the transcript is a good
model of restraint.
Cont. onto p. 14
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Report on August 2011 CSTCA Program: Trial Proofs in Municipal Hearings and Trials — cont. from p. 10
Phil Collins, partner at Collins, Loughran & Peloquin, P.C., spoke about the evidentiary considerations in
connection with Bypass Appeals as a preliminary matter.
Phil emphasized that the municipality have but one opportunity to explain why a candidate was bypassed; hence the
proof at the hearing must be based on the reasons specified
in the notification letter indicating why the candidate was
bypassed. The reason may be a positive or negative reason
but it should be truthful even if the reason is disconcerting
to the applicant. Phil emphasized that if the bypass occurred
for a negative reason, then that reason ought to be set forth
and not sugar coated. Phil discussed that more detailed explanations were more effective in causing the hearing authority to sustain the Town’s position.
Jim Toomey, partner at Murphy, Hesse, Toomey, &
Lehane, LLP, a seasoned labor lawyer and one very familiar
with hearings and arbitrations, spoke at length about the
challenges for municipal counsel who participate in hearings
where the rules of evidence are not strictly applied. Jim
commented that the use of evidentiary objections did not
always result in persuading the hearing officer or the fact
finder and arguments which emphasize fundamental fairness
and equity sometimes went a lot further in persuading the
hearing office or fact finder to limit the evidence. Jim spoke

Hon. Peter Agnes and James Lampke, Esq.
CSTCA Executive Director

Barbara Saint-André, Esq.
Principal, Petrini & Associates, P.C.

of the use of general principles of equity and fairness to persuade hearing officers and arbitrators to limit the introduction
of hearsay and unsupported allegations.
Greg McGregor, partner at McGregor & Associates,
included materials in the seminar book on Certiorari Review
of Conservation Commission Decisions. These materials included a chart listing the leading cases, project type, court
rulings, specific standards announced and the court’s focus.
Comments from attendees were uniformly positive
and focused upon the wealth of information and quality of the
materials provided in the half day program.

CSTCA Awards Ceremony
On August 4, 2011, CSTCA was pleased to honor two contributors to the field of municipal law. CSTCA’s President’s
Award was awarded to Bill Kelley, General Counsel to the
ABCC. The President’s Award is presented annually to an individual in recognition of their contributions to municipal law
and local government during their career. Throughout his distinguished career as ABCC’s General Counsel, Bill has always
been willing and available to assist municipal counsel on licensing matters as well as serving as a panelist numerous times at
CSTCA’s monthly educational seminars. Our membership has
benefited from Bill’s thoughtful guidance throughout the years
and it was our pleasure to honor him this year.
CSTCA also honored Assistant Director of the Division of
Public Records, Shawn Williams with our Robert W. Ritchie
Special Achievement Award. The Ritchie Award is given in
recognition of a special achievement that improves municipal
law and local government. Shawn was honored for his work in
revising the municipal record retention schedules—a herculean
task which has made long overdue and necessary changes to
assist municipalities. In addition to revising the municipal records schedule, Shawn has also been of tremendous assistance
to the CSTCA members over the years. He has been a panelist
numerous times and is always willing to assist local counsel.
Our membership was proud to honor Shawn this year.

Shawn Williams, Esq., Asst. Director,
Public Records Division and
Stacey G. Bloom, Esq.
CSTCA President
Robert W. Ritchie
Special Achievement Award
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Upcoming Conference, Annual Meeting and Program
September 11 - 14, 2011: International Municipal Lawyers Association (IMLA) 76th Annual Conference Chicago, IL
The Conference officially starts at 9:00am on Sunday, September 11 and concludes by Noon on Wednesday, September 14th.
For more information go to IMLA's website at imla.org
October 14 - 16, 2011: CSTCA Annual Weekend Meeting
The Annual Weekend Meeting is shaping up to be one of the best ever. Please join the CSTCA on Friday, October
14, 2011 through Sunday, October 16, 2011 at the Fairfield Inn & Suites in New Bedford for our Annual Weekend
Meeting. Our Friday program features State Senator Jamie Eldridge updating our members on the pending land
reform legislation as well as our annual land use update. Our Saturday program kicks off with New Bedford Mayor
Scott Lang speaking on collective bargaining from a mayoral perspective and is followed by a panel on collective
bargaining. Saturday’s program will also feature retired SJC Justice John Greaney (ret.) speaking on single justice
practice and Attorney Dan Crean speaking on “Social Media, Freedom of Expression, the Constitution, and Municipal Law.” Finally, Sunday’s program will feature the annual education law update and municipal potpourri. If
you’re interested in attending, please check out massmunilaw.org for more information and, also, see the attached
Annual Weekend Meeting Agenda on page 15 and the Reservation on page 16 of the Newsletter.
December 1, 2011: Get Your Feet Wet - The Basics of State and Local Wetlands Regulation
On Thursday, December 1, 2011, the CSTCA will present a dinner program on the
fundamentals of wetlands regulation. This all-star panel includes Nancy Kaplan, formerly of Keegan Werlin and now General Counsel to the Massachusetts Department of Environmental Protection, and Nathaniel Stevens, an attorney with
McGregor & Associates, as well as Chairman of his town’s Conservation Commission. In addition to a wealth of
substantive knowledge of environmental law generally, and wetlands regulation in particular, Attorneys Kaplan and
Stevens bring a strong understanding of local perspective that will make this program of particular value to municipal practitioners. Please join us at Papa Razzi in Burlington for this great event.
Appeals Court Decision
Construction Subcontract Must be Signed to
Certify General Contractor as Additional
Insured - cont. from p. 10
Accordingly, because Hallamore and S & F did not execute
a signed, written agreement that required Hallamore to
name Suffolk and S & F as additional insured, Illinois Union
was not required to defend or indemnify Suffolk and S & F
against McLaughlin’s personal injury claims.

Suggestions for Local Counsel When
Dealing with Additional Insured Issues:
•
•
•

Review the provisions in your client’s construction
contract regarding additional insured status.
Require the general contractor’s subcontracts to
name the owner as an additional insured.
Confirm with the general contractor that all
subcontracts are properly executed and in place
prior to commencement of work.

For more recent and important municipal law cases, check out the MuniLaw Case Reports section
of the CSTCA website massmunilaw.org under the members only section.
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CSTCA 2011 ANNUAL WEEKEND MEETING AND CONVENTION AGENDA
OCTOBER 14—16, 2011; FAIRFIELD INN & SUITES, NEW BEDFORD, MA
—————————————————————————————————————————————————————————The Annual Weekend Meeting and Convention is shaping up to be one of the best ever. Please join the CSTCA on Friday, October 14, 2011
through Sunday, October 16, 2011 at the Fairfield Inn & Suites in New Bedford, Massachusetts.
Friday- October 14, 2011:
Welcome by CSTCA President Stacey G. Bloom, Esq.
12:00 to 1:30 p.m. – Luncheon. State Senator Jamie Eldridge is our keynote speaker and will update members on pending zoning and land
use reform legislation.
1:30 to 3:00 p.m. - Panel presentation on “CLURPA - What You Need to Know on the Comprehensive Land Use Reform and Planning Act.”
3:15 to 5:00 p.m. - “Annual Zoning and Land Use Update” with Jonathan Witten, Esq.
Friday Evening Dinner— Fairfield Inn & Suites with special entertainment - a humorous skit on a Planning Board Hearing!
Saturday- October 15, 2011:
8:30 a.m. to 1:15 p.m. – Vendors. Check them out for the latest in municipal legal assistance and thank them for their support of the CSTCA.
9:00 a.m. - New Bedford Mayor Scott Lang speaking on collective bargaining from a mayoral perspective.
9:30 to 11:00 a.m. - “Municipal Labor and Employment Program,” with special attention to new health insurance issues and more, featuring
Elizabeth B. Valerio, Esq. of Deutsch Williams, John Dunlap, Director of the City of Boston Office of Labor Relations, and Adam
Chapdelaine, Assistant Town Manager of Arlington.
11:00 to11:15 a.m. - Mid-morning coffee break
11:15 a.m. to 12:15 p.m. - “Single Justice Practice,” presented by SJC Justice John Greaney (ret.).
12:15 to 1:15 p.m. - Robert W. Smith Constitutional Law Program featuring noted municipal employment attorney, Daniel Crean, Esq. of
New Hampshire, speaking on “Social Media, Freedom of Expression, the Constitution and Municipal Law.”
Afternoon - Plenty to explore in New Bedford, including a behind the scenes visit to the New Bedford Zoo, Whaling Museum, historic waterfront, stores, antiques and more!
Saturday Evening Dinner - Café Funchal, a charming Portuguese restaurant.
Saturday Evening Post Dinner – Coffee Reception at New Bedford City Solicitor Irene Schall’s home. A great opportunity to socialize with
CSTCA members.
Sunday, October 16, 2011:
9:00 to 11:00 a.m. - “Annual Educational Law Update,” by James A. Toomey, Esq., and “Municipal Potpourri” moderated by CSTCA President Stacey G. Bloom, Esq.
Reminder: Please return your 2011CSTCA Annual Convention Registration Form to the CSTCA Office.
___________________________________________________________________________________________________________________

Make Your Hotel Reservation Today!
FAIRFIELD INN & SUITES BY MARRIOTT
185 MacArthur Drive, New Bedford, MA 02740
For all room reservations, please call the hotel directly (774)-634-2000, or Marriott Reservations (800)-228-2800. Be sure to mention
MCSTCA or CSTCA Annual Conference and use the code MCSR, so you can receive the special reduced CSTCA rate for the conference.
When booking online go to www.NewBedfordFi.com and select Special Rates & Awards, then select Group Code. Type in the following
booking codes: Standard Double/Double MCSMCSA $149.00; Standard King MCSMCSB $149.00; Standard Suite MCSMCSC $169.00;
Harbor View Room MCSMCSD $169.00; or King Harbor View Suite MCSMCSE $179.00

Be sure to use the codes when booking your room reservation.
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2011 ANNUAL WEEKEND MEETING AND CONVENTION
FAIRFIELD INN & SUITES BY MARRIOTT, NEW BEDFORD, MA - OCTOBER 14, 15 & 16, 2011
* * * RETURN RESERVATION FORM TO CSTCA * * *
NAME

TITLE/COMMUNITY

(please type or print)

ADDRESS
TELEPHONE (

NAME for NAME TAG
)

FAX (

)

HOME PHONE (

)

OTHER PARTIES WHO WILL BE ACCOMPANYING YOU:
NOTE: For all room reservations, please call the hotel (774)-634-2000, or Marriott Reservations (800)-228-2800. Please mention
MCSTCA or CSTCA when reserving a room to receive the Association’s group rate. Payment for the rooms and meals (other than the
Friday lunch meeting, and Friday and Saturday evening dinners, if you registered for any or all) will be made by you to the appropriate
vendor. If the hotel is out of rooms, ask about overflow locations or contact the CSTCA office for assistance.
1)

I have reserved a room at The Fairfield Inn for the following number of people: Friday _______ Saturday ________

2)

I (have reserved) or (will reserve) a room elsewhere or have made other arrangements for the following number of people:

Note: The Hotel has a complimentary breakfast.

Friday evening: ___________ Saturday evening: __________ Place (if known)_________________________________
3)

I wish to make reservations for dinners for the following number of people: Friday:________ Saturday: ________
Friday Evening – Fairfield Inn
Note: No dinner selection. This meal is a buffet:
Caesar Salad, Mushroom Mélange Crostini, Scallops
Nantucket, Carved Sirloin, Chicken Cavatappi w/Vodka
Sauce, Potatoes, Seafood Newburg, Dessert, and more
Entertainment- a special skit on a municipal board meeting!
$45.00 per person

4)

________ (No. of dinners)

Saturday Evening – Café Funchal
A scrumptious array of Lobster Rangoon, Stuffed
Mushroom Caps, Morcela Pate, Crab Stuffed Sole,
Skewered Sirloin Tips, Sides, Salad, Rice, Potatoes,
Dessert. Dinner is served family style at each table.
(Beer & Wine during appetizer hour included)
$50.00 per person ________ (No. of dinners)

Saturday Evening Post Dinner Reception for coffee at New Bedford City Solicitor Irene Schall’s home.
________ I plan to attend _______ Sorry, not able to attend
Total amount for dinners: $ _____________
NOTE: These are complete dinners. Tax and gratuity are included in price.

5)

I plan to attend seminars on: * Friday Working Lunch _______
Friday Afternoon Seminars ________
Saturday Morning seminars ______ Sunday Morning Seminars ________
*Friday’s lunch is included in the registration. Let us know if you are joining for lunch so we order the correct amount of food.

6)

General conference registration fee of $175.00. Registration fee includes admission to all seminars over the 3 days of educational
programming, Friday’s lunch, coffee breaks, materials electronically and handouts, special events and more! Eight high quality pro
grams, networking and more over three days for only $175.00, which is less than $22.00/program!
Total amount due for Dinner(s) and Registration Fee $ ______________
Please send in this reservation form with the amount due to the CSTCA office at 115 North Street, Hingham, MA 02043 or send via
facsimile (781) 749-9923, or send via email to jlampke@massmunilaw.org.
If you need to make changes later, please contact the office. Your prompt response will enable us to continue planning a highly informative and enjoyable weekend. If you have any questions, please call the CSTCA office at (781) 749-9922. This promises to be a
terrific weekend. Please join your colleagues for a time to remember. Program is subject to change.
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CITY SOLICITORS AND TOWN COUNSEL ASSOCIATION
115 NORTH STREET HINGHAM, MA 02043
Telephone: (781) 749-9922 / Facsimile: (781) 749-9922
www.massmunilaw.org / jlampke@massmunilaw.org
Membership Form 2011-2012
Please send form with payment to Jim Lampke at the above address
Name: _________________________________________ Title: ____________________________________
Mailing Address: ___________________________________________________________________________
Office Phone No. _________________________

Office Fax No.: _________________________________

Home Address: ____________________________________________________________________________
Home Phone No. _________________________

Cell Phone No. _________________________________

Year of Bar Admission: _____________________

DOB: _________________________________________

Email address_______________________ Please note, all CSTCA notices are sent via email. If you wish to receive notices via U.S. mail, contact Jim Lampke at the above phone number. If you also want your assistant to receive emails to print out for you, provide email address: ____________________________________________
If you represent a municipality or local government agency, which one: ________________________________
If you are affiliated with a firm/private organization, which one: _______________________________________
If non-municipal government counsel, which government agency do you work for: ________________________
Current CSTCA Member_____ / New Member_____ / Member of the MA Bar Association __ yes

__ no

If you are interested in serving on one of the CSTCA committees please indicate which one:
_________ Legislation

___________ Newsletter

__________ Bylaws

Dues
Municipal Counsel (if you represent more than one (1) municipality use total population):
___Population over 100,000: $275.00
___Population 50,000-100,000: $200.00
___Population 15,000-50,000: $160.00
___Population under 15,000: $130.00
___Assistant Municipal Counsel: $65.00
___Former Municipal or Assistant Counsel: $65.00
___Government Counsel (non-municipal): $65.00
___Private Attorney representing Government: $125.00
___Organization Attorney involved in Municipal Law: $75.00
___Additional Attorney same office, not otherwise classified: $100.00
Voluntary Dues Add-on: __________ (Thank You!)
Total Enclosed: ______________
Please suggest names of anyone who you believe may be interested in membership:
____________________________________________________________________

___________ Other
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CSTCA thanks our advertisers for their support. If you would like to advertise in the Newsletter, please contact Jim Lampke.

BOURBEAU & ASSOCIATES, P.C.

EPSTEIN & AUGUST, LLP

Mark S. Bourbeau, Esq.

Bill August, Esq. and Peter Epstein, Esq.

Our practice covers the entire legal arena, with a special emphasis
on consultation, representation before administrative bodies, and
litigation in all state and federal courts concerning eminent domain, land use/acquisition, environmental, development and other
real property related matters. B&A has a wide range of experience
in all types of eminent domain cases, having represented plaintiffs
and defendants across the Commonwealth in hundreds of different types of cases, including those involving the Big Dig.

Representing cities and towns in cable television franchising and
related regulatory matters, including: cable franchise renewals and
franchising, negotiations strategy and counsel, franchise compliance, grants of location and right-of-way management, telecommunications planning, non-profit incorporation, governance and oversight. The firm’s principals have represented more than 100 cities
and towns in cable television and related regulatory matters.

266 Beacon Street
Boston, MA 02116
Telephone: (617) 367-9695
Facsimile: (617) 367-9651
Website: www.bourbeaulaw.com

101 Arch Street, 9th Floor
Boston, MA 02110
Telephone: (617) 951-9909
Facsimile: (617) 951-2717
Email: billaugustUSA@aol.com peter@epsteinandaugust.com

KOPELMAN AND PAIGE, P.C.
BRODY, HARDOON, PERKINS & KESTEN, LLP
We concentrate in: civil rights, employment discrimination claims
and have represented over 100 Massachusetts cities and towns in
litigation during the past 15 years. Available for consultation on a
case by case basis.
\699 Boylston Street
Boston, MA 02116
Telephone: (617) 880-7100
Facsimile: (617) 880-7171
Email: ljoyce@bhpklaw.com
Website: www.bhpklaw.com

DEUTSCH, WILLIAMS, BROOKS, DeRENSIS
& HOLLAND, P.C.

Leonard Kopelman, Esq.
A comprehensive statewide municipal law firm with the expertise
and resources to efficiently and effectively assist you as Special
Counsel in all areas of municipal law. Specializing in land use, affordable housing, real estate, labor and employment, environment,
education, cable TV, and procurement. Trial experience in all
courts and administrative agencies, extensive database of briefs
and opinions, special counsel to over 100 municipalities.
101Arch Street
Boston, MA 02110
Telephone: (617) 654-1701
Facsimile: 617-654-1735
Email: lkopelman@k-plaw.com
Website: www.k-plaw.com

LAW OFFICES OF LAMPKE & LAMPKE
James B. Lampke, Esq.

Paul R. DeRensis, Esq.
Providing comprehensive legal services to, municipalities and government entities, town counsel, on land use, environmental, litigation, labor, eminent domain, zoning, contracts, and public sector
law.
One Design Center Place
Suite 600
Boston, MA 02110
Telephone: (617) 951-2300
Facsimile: (617) 951-2323
Email:pderensis@aol.com
Website: www.dwboston.com

Certified as a Local Government Fellow under auspices of IMLA.
Over 30 years concentrating in municipal and public sector law.
Available to assist you or serve as Special Counsel when the need
arises due to conflict situations, work load demands or other reasons. Also available as Independent Hearing Officer (c. 31, etc.),
Internal Investigations - Harassment, Discrimination, Claims
Against Employees, etc. adds credibility to process & removes
appearance of politics. Provides Dispute Resolution, Mediation and
Arbitration Services. Rates & services flexible for most situations.
115 North Street ,Hingham, MA 02043
Telephone: (781) 749-9922 / Hull Residential: (781) 925-1587
Cell Phone: (617) 285-4561
Facsimile: (781) 749-9923
Email: jlampke@massmunilaw.org
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LOUISON, COSTELLO, CONDON & PHAFF, LLP
ATTORNEYS AT LAW
Douglas Louison, Esq. and Patrick Costello, Esq.
Special counsel available to assist City Solicitors and Town Counsel
in the defense of civil rights, discrimination and general liability
claims; eminent domain, public construction, local taxation and tax
title Land Court practice.
101 Summer Street, Fourth Floor
Boston, MA 02110
Telephone: (617) 439-0305
Facsimile: (617) 439-0325
Website: www.merricklc.com

McGREGOR & ASSOCIATES, P.C.
OVER 30 YEARS OF ENVIRONMENTAL LAW
Gregor I. McGregor, Esq., Michael O'Neill, Esq.
Nathaniel Stevens, Esq., and Luke H. Legere, Esq.
Legal services for government, business, non-profit, and landowners
in all aspects of environmental law, real estate, and related litigation,
plus land use planning and strategic advice for complex transactions
and controversies.
15 Court Square, Suite 50
Boston, MA 02108
Telephone: (617) 338-6464
Facsimile: (617) 338-0737
Website: www.mcgregorlaw.com

MURHY, HESSE, TOOMEY & LEHANE, LLP
Providing comprehensive legal services to municipalities and school
systems throughout the Commonwealth. Town counsel, education
law, labor and employment, employee benefits, public sector law
and health care law.
300 Crown Colony Drive, Suite 410
P.O. Box 9126
Quincy, MA 02169-9126
Telephone: (617) 479-5000
Facsimile: (617) 479-6469
Website: www.mhtl.com

MURPHY, LAMERE & MURPHY, P.C.
A comprehensive, full service law firm. Providing effective legal
counsel in all areas of municipal, education and labor & employment
law.
Ten Forbes Road West
P.O. Box 9003
Braintree, MA 02184
Telephone: (781) 848-1850
Facsimile: (781) 849-0749
Email: mmcnulty@mlmlawfirm.com
Website: mlmlawfirm.com
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PETRINI & ASSOCIATES, P.C.
Petrini & Associates, P.C. offers special counsel services in all
phases of public construction, including representation of cities
and towns in construction litigation and advisement of municipalities in bidding, contract negotiation, project delivery and closeout. The firm also offers special counsel services to communities
with Chapter 40B projects, including providing advice to boards
conducting comprehensive permit reviews at the local level and
bringing appeals before the Housing Appeals Committee.
372 Union Avenue
Framingham, MA 01702
Telephone: (508) 665-4310
Facsimile: 508-665-4313
Email: info@petrinilaw.com
Website:www.petrinilaw.com

PIERCE, DAVIS & PERRITANO, LLP
COUNSELORS AT LAW
John J. Davis, Esq.
The PD&P Municipal Liability and Civil Rights Practices Group
specializes in the defense of municipalities, schools, municipal
boards and departments and public officials in the courts of Massachusetts and Rhode Island, in the federal courts, and before state
and federal
administrative agencies.
90 Canal Street
Boston, MA 02114
Telephone: (617) 350-0950
Facsimile: (617) 350-7760
Email: jdavis@piercedavis.com
Website: www.piercedavis.com

ROBINSON DONOVAN, P.C.
A Comprehensive, Full Service Law Firm Providing Effective Legal
Counsel In All Areas of law, including:
Municipal
Corporate & Business Counseling
Commercial Real Estate
Estate Planning & Administration
Family
Litigation
Employment & Litigation
1500 Main Street, Suite 1600
P.O. Box 15609
Springfield, MA 01115
Telephone: (413) 732-2301
Facsimile: (413) 785-4658
Email: npelletier@robinsondonovan.com
Website: www.robinson-donovan.com

CSTCA thanks our advertisers for their support. If you would like to
advertise in the Newsletter, please contact Jim Lampke.
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CSTCA thanks our advertisers for their support. If you would like to advertise in the Newsletter, please contact Jim
Lampke.

SHAPIRO & HENDER

CSTCA General Contact Information
and Newsletter Advertising

Jordan L. Shapiro, Esq.
Personal attention and reasonable fees for jury and non-jury trials in all
courts and administrative agencies. Jordan Shapiro is Past President of
the CSTCA and Middlesex County Bar Association; 20-year City Solicitor and now Special Counsel for Malden; frequent Special Counsel,
hearing officer and expert witness; co-author of Mass. Collection Law.
David Shapiro is Assistant City Solicitor in Somerville. Danielle Hender
was formerly with the Malden and Waltham Law Departments and
State Ethics Commission.
105 Salem Street
P.O. Box 392
Malden, MA 02148
Telephone: (781) 324-5200
Facsimile: (781) 322-4712
Email: JSLAWMA@AOL.COM

TARLOW, BREED, HART & RODGERS, P.C.
Robert J. Kerwin, Esq.
John D. Finnegan, Esq.
Representing municipalities in bankruptcy, tax title and property sales
matters.
101 Huntington Avenue, 5th Floor
Prudential Center, Boston, MA 02199
Telephone: (617) 261-7600
Facsimile: (617) 261-7673
Email: rkerwin@tbhr-law.com
jfinnegan@tbhr-law.com
Website: www.tbhr-law.com

If you would like to contact CSTCA or advertise in
the Newsletter, please call or email Jim with your
question or advertising information.
James B. Lampke, Esq.
CSTCA Executive Director
115 North Street
Hingham, MA 02043
Telephone: (781)-749-9922
Facsimile: (781)-749-9923
Email: jlampke@massmunilaw.org

CSTCA Newsletter 2011—2012
Editorial Board
Stacey G. Bloom, Esq., Editor-in-Chief
Jordan L. Shapiro, Esq., Editor Emeritus
Angela D. Atchue, Esq., Managing Editor
Carol Hajjar McGravey, Esq.
Timothy J. Harrington, Esq.
Peter L. Mello, Esq.
Robert J. Van Campen, Esq.
Frank X. Wright Jr., Esq.
Newsletter Information and

WILLIAM H. SOLOMON, ATTORNEY AT LAW

Contributing an Article

William H. Solomon, Esq.
Cable Television and Telecommunications Comprehensive Legal
Services including License Renewal and Negotiations. Working to provide a full range of legal services to municipalities in their capacity as
local franchising authorities for cable television services and as managers of rights-of-way under the 1996 Telecommunications Act. Sensitive
to the varying needs of cities and towns with respect to Cable License
Renewal and affordable legal services. For additional information, or a
copy of “Municipal Perspective - Negotiating a Cable Television License
Renewal” contact Bill.
319 Main Street
Stoneham, MA 02180
Telephone: (781) 438-4543

For information about the Newsletter or to

contribute an article, please contact
Stacey G. Bloom, Esq. at
Staceygene@gmail.com or
Angela D. Atchue, Esq. at
aatchue.pfd@cityofboston.gov

