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RULE 26.1 DISCLOSURE

Pursuant to Fed.R.App.Pro. 26.l, Massachusetts Chiefs of Police

Association states that it is a non-profit corporation incorporated in Massachusetts

which has no parent corporation and in which no publicly held corporation has any

ownership interest.
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IDENTITY AND INTEREST OF THE AMICI AND SOURCE OF
AUTHORITY TO FILE

Amicus the City Solicitors and Town Counsel Association ("CSTCA") is a

nonprofit organization which is the oldest and largest bar association dedicated to

the practice of municipal law in Massachusetts. The members of the CSTCA are

attorneys and their assistants who represent municipal governments as city

solicitor, town counsel, town attorney, or corporation counsel. Members of the

CSTCA also include attorneys who represent or advise cities, towns, and other

governmental agencies in other capacities. The CSTCA's mission is to promote

better local government through the advancement of the law which applies to

municipalities.

Amicus the Massachusetts Municipal Association ("MMA") is a nonprofit,

nonpartisan statewide association of 347 member cities and towns. The MMA

provides advocacy, training, publications, research, and other services to its

members. The MMA is governed by a Board of Directors composed of mayors,

selectmen, managers, councilors, and Finance Committee members from across

Massachusetts. It brings municipal officials together to establish unified policies,

to advocate these policies, and to share information that increases the efficiency

and cost-effectiveness of service delivery to community residents.

1
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Amicus Massachusetts Chiefs of Police Association, Inc. ("MCOPA") is a

non-profit corporation whose members are municipal police chiefs throughout

Massachusetts. Established in 1887 and incorporated in 1949, MCOP A is the

oldest professional association of police executives in the United States. MCOPA

is committed to the improvement and professionalism of law enforcement in

Massachusetts, sponsors educational and training programs for police chiefs, and

advocates for the enactment of appropriate legislation.

The source of authority for this filing is a motion for leave submitted

herewith pursuant to Fed.R.App.Pro. 29(b). Defendant-appellee Town of

Framingham ("the Town") has consented to the filing but plaintiff-appellants

Calvao, et al. ("plaintiffs") have refused consent.

Occasionally, amici file in significant court cases which are likely to have a

substantial impact on the cities and towns whose group interests they represent.

This is such a case.

When Congress extended the overtime provisions of the Fair Labor

Standards Act ("FLSA") to public employers, it recognized the possibility of

draconian financial impacts on those employers. It therefore enacted the "partial

safety exemption" in 29 U.S.C., § 207(k). That provision permits a public

employer to unilaterally adopt a work period for police and fire personnel which

establishes a higher hours worked threshold for federal overtime than the usual 7-

2
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day, 40-hour standard in § 207(a). Plaintiffs, who are police officers employed by

the Town, ask this court to rule that a municipal employer fails to qualify for this

exemption even though it unquestionably selected a 24-day work period with a

147-hour threshold and distributed a document to the applicable town departments

declaring that adoption. In the midst of the worst financial crisis since the

notorious Great Depression, municipalities have been forced to cut services and

functions to the bone. If ever there was a case and a time in which Congress's clear

purpose to spare the public fisc must be furthered, it is this case and it is now.

STATEMENT OF THE ISSUE PRESENTED FOR REVIEW

Whether the District Court committed reversible error by ruling that the

Town effectively adopted a qualifying 24-day, 147-hour § 207(k) work period for

its police officers when it distributed to town officials and departments a

memorandum which expressly "declar[ ed]" that work period under the FLSA.

ARGUMENT

I. CONGRESS INTENDED THAT AN EMPLOYER BE ABLE TO
UNILATERALLY SELECT A QUALIFYING § 207(k) WORK PERIOD.

REQUIRING FORMAL NOTICE TO EMPLOYEES AS A PREREQUISITE
WOULD SERVE NO PURPOSE BECAUSE THERE IS NO ROLE FOR

EMPLOYEES IN DETERMINING THE WORK PERIOD.

In the District Court it was undisputed that on April 11, 1986 the Town's

then- Executive Administrator "sent a Memorandum ... to the Police and Fire

Chiefs, Personnel Director, and the Town Counsel, the subject of which was

'Declared Work Period - Police and Fire Personnel '" [Appellants' Brief, Add. at

3
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4-5]. The memorandum stated '''[p]ursuant to section 207(k) of the Fair Labor

Standards Act and 29 C.F.R. Part 553, the declared work period for Police and Fire

regular shifts is 24 days'" and '" [t]his declaration is effective with work periods

commencing April 13, 1986.'" [Appellants' Brief, Add. at 5]. The court concluded

that the Town had "announced" its adoption of a qualifying work period by the

"clear[]" language of the memorandum, and had taken "'bona fide steps'" to

"implement" by having the memorandum "distributed ... to the relevant

departments and town offices" [Appellants' Brief, Add. at 6-7]. Accordingly, the

court granted the Town's motion for summary judgment and held that under

§ 207(k) the police officers' right to FLSA overtime is based on a 24-day, 147-

hour threshold [Appellants' Brief, Add. at 8].

Plaintiffs' case for reversal is simple. It is also wrong. Plaintiffs say that

because they weren't "notified of the Town's decision" and because the Town did

not "actually implement a payroll system that computes FLSA overtime", they are

entitled to a trial on the issue and, presumably, damages in the form of overtime

predicated on the usual 7-day, 40-hour threshold [Appellants' Brief at 22, 59]. The

District Court got the answer right and its ruling should be affirmed.

Section 207(k) was enacted in 1974. That section creates a range of

qualifying work periods between seven days and twenty-eight days for police and

firefighters and a resulting range of overtime thresholds which exceed the usual

4
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40-hour/7-day standard in § 207(a). It also exempts the employer from FLSA

overtime liability for hours worked below those thresholds. Section 207(k),

however, says nothing regarding any formal action which must be taken by the

employer and imposes no conditions or restrictions on the employer's exemption.

The legislative history makes clear what the statute suggests - that this is an

exemption from FLSA overtime liability (albeit partial) and that the employer need

only, and in its sole discretion, pick a work period.

Section 207(k) was added to the FLSA in 1974 as part ofPub.L. 93-259, in

§ 6 (c)(l)(A) of that enactment. A primary purpose of the 1974 amendments was to

extend the FLSA' s minimum wage and overtime coverage to virtually all state and

local non-supervisory employees. See House Report No. 93-913 (Mar. 15, 1974),

set forth in 1974 U.S.C.C.A.N., at 2837. With respect to fire and police employees,

however, the original House bill provided a complete exemption from the standard

7-day/40-hour overtime provision in § 207(a), based on (1) a 1970 Department of

Labor study which found that those employees typically work longer workweeks

than do employees in other jobs and (2) a congressional intent that the "actual

impact" on state and local governments "be virtually non-existent." Id. at 2821,

2837-38.

5
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The original Senate bill was different. It provided for (1) a "special overtime

compensation provision" for police and firefighters, under which "an agreement

between the employer and the employee may be entered into to accept a work

period of 28 consecutive days", and (2) overtime payments under the statute for

hours during that period which exceeded a specified number (phased in

incrementally over the ensuing four years following enactment). Senate Report

No. 93-690 (Feb. 21,1974) at 62. Accordingly, the Senate bill conditioned the

special work period on "an agreement or understanding arrived at between the

employer and the employee before performance of the work". Id. at 88, 24.

The provision which actually became law as § 207(k) represented a

compromise. The Senate language requiring an agreement or understanding

between the parties was rejected, but the complete exemption proposed by the

House was modified by the use, instead, of a range of longer work periods and

greater numbers of hours before the employer becomes liable for federal overtime

payments. Senate Conf. Report No. 93-758 (Mar. 28,1974) at 1, 6-7. What

remained, however, was an exemption from liability, although now partial. Section

207(k) as enacted therefore envisions no role for the employee and no requirement

that the employee be notified in order for the exemption to apply. 1 This is

1

Section 207(k) is therefore unlike other FLSA provisions which, similar to the
rejected Senate bill, permit an employer to lessen overtime burdens by establishing

6
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consistent with the concept of exemptions generally in the FLSA. The FLSA

contains (and contained in 1974) a number of exemptions from FLSA overtime

liability. See, e.g., 29 U.S.C., § 213(a), (b), and (d). These exemptions exist based

solely on the nature of the employee's job duties and responsibilities and require

no involvement of the employee in determining the exemption. See 29 C.F.R.,

§ 553.216, describing the § 207(k) work period as only one among "other

exemptions" in the FLSA.

Section 207(k) did not take effect until after 1985 because the Supreme

Court initially ruled that it could not fully apply to municipalities. See Garcia v.

San Antonio Metrop. Transit Auth., 469 U.S. 528 (1985) overruling National

League of Cities v. Usery, 426 U.S. 833 (1976), which in tum had overruled

Maryland v. Wirtz, 392 U.S. 183 (1968). Following Garcia, the Department of

Labor promulgated regulations in 1987.

Like § 207(k), the implementing regulation says nothing about any formal

requirements or steps which the employer must take in order to fall under the

partial exemption. Instead, 29 C.F.R., § 553.224(a) refers merely to a qualifying

work period which is "established and regularly recurring". Section 553.224(a)

also states clearly that a qualifying work period "need not coincide with the duty

cycle or pay period or with a particular day of the week or hour of the day." Cf 29

compensation arrangements and which therefore require notice to, and agreement
of, the employee. See, e.g., § 207(0) regarding "compensatory time".

7
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C.F.R., § 553.223(b), which pertains to meal time and which refers to the employer

merely "elect[ing] to use the section 7(k) exemption" [emphasis added]. Moreover,

when § 553.224 was promulgated in 1987 the Department addressed a "concern"

that this regulation was "unclear as to how a public employer exercises its right to

use the 7(k) exemption and whether it is a one-time or an ongoing alternative to

section 7(a)":

Unlike FLSA section 7(0), which generally requires that
there be an agreement or understanding .., there is no
requirement in the Act that an employer formally state its
intention or obtain an agreement in advance to pay
employees under section 7(k). . .. As to the work period,
its length and starting time may be changed without prior
notice to employees.

52 Fed. Reg. 2024-25 (January 16, 1987) [emphasis added].

The Department therefore articulated what was implicit in the scheme

enacted by Congress - that § 207(k) creates an exemption and that there is no role

for the employee in selection of a work period which would warrant notice or other

formal procedures. Moreover, fiscal concerns were front and center for Congress

when it enacted § 207(k). "'Section 7(k) was intended to alleviate the impact of the

FLSA on the fire protection and law enforcement activities of state and local

government ... "'. Martin v. Coventry Fire District, 981 F.2d 1358,1361 (I" Cir.

1992) (citing and quoting S.Rep. No. 99-159, 99th Cong., 1st Sess. 5 (1985),

reprinted in 1985 U.S.C.C.A.N. 651, 653). Accordingly, the rationale is obvious.

8
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The problem to be addressed was the increased financial burden on public

employers which would result from bringing them under the FLSA's overtime

umbrella. The intent was to mitigate that burden. The solution was to allow the

employer to simply pick a qualifying work period.

In this context, plaintiffs' theory suffers from a mortal flaw. After the Town

decided upon a 24-day, 147-hour work period, nothing meaningful was left

unfinished. Had plaintiffs been given the formal notice which they now argue was

a sine qua non, they could have done nothing. They had no right under § 207(k) to

dispute the choice; to bargain over it; to require the Town to adopt another period;

or to erect any other hurdles to the work period. This court has stated the principle

clearly and succinctly. Once the employer has chosen a qualifying work period,

"the employees' approval is not required." O'Brien v. Town of Agawam, 350 F.3d

279, 291 (I" Cir. 2003) [citation omitted].2 Moreover, the Town's decision had no

impact on anything other than the amount of federal overtime pay which the

employees could collect. Their actual hours of work remained unchanged; their

place of work was unaltered; their assignments and duties stayed the same; their

)
- Amici address infra at pp. 12-20 a state court decision under Massachusetts law
which plaintiffs cite and which wrongly held that a state law bargaining
requirement for adoption of a § 207(k) work period does not conflict with the
FLSA and is therefore not preempted. See City of Boston v. Comm 'th Employment
Relations Board, 453 Mass. 389, 902 N.E.2d 410 (2009) [Appellants' Brief at 48
& n.l 0].

9
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contractual rights were unaffected and all of their other terms and conditions of

employment were kept in place.

Unarmed with any meaningful role which follows the employer's choice,

plaintiffs cobble together other instances where the FLSA mandates notice and

urge this court to require notice here for the sake of "consistency" [Appellants'

Brief at 4S-S0].Notably, however, they rely on several sections, including

§ 207(0), in which Congress expressly required an agreement with the affected

employees, and on others which explicitly command some sort of notice

[Appellants' Brief at 47, 49-S0]. But these examples show one thing and one thing

only that when Congress intended notice as a prerequisite, it either said so in

plain English or expressly required an agreement which plainly could not be

effectuated without notice. Section 207(k) contains neither and the void cannot be

filled by this court. In short, the best which plaintiffs can muster is the goal of

"consistency". They point to nothing which could have been achieved under the

FLSA had they been given the formal "notice" they now urge but which was

hindered by the absence of that notice." 4

3 It strains credulity when plaintiffs suggest that the Town's declaration was
somehow unknown to them. It is undisputed that the decision was articulated in a
document which was circulated to the appropriate town departments. At a
minimum this widely-disseminated document plainly qualified as a "public record"
under G.L. c. 4, § 7, clause twenty-sixth and G.L. c. 66, § 10 [Appellee's Brief at
11 & n.S].

10
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Plaintiffs' argument that the Town failed to "implement" the 24-day, 147-

hour work period because it did not "actually ... compute[] FLSA overtime"

amounts to insistence on another empty formality [Appellants' Brief at 22]. The

mere fact that the Town may have paid more to plaintiffs under the overtime

provisions of its collective bargaining agreement shows only that the Town was

acting in complete accordance with the work period for purposes of their

entitlement to FLSA overtime [Appellee's Brief at 25-26,37-38]. The same result

follows with respect to the Town's use of contractual duty cycles which are

consistent with a 24-day period [Appellee's Brief at 12,20,24]. Plaintiffs have

failed to show that at the end of the day they are actually owed anything under the

chosen work period. As a matter of law, the District Court had no choice but to

find that the Town adequately "announced" and "implement[ ed]" that work period

[Appellants' Brief, Add. at 6-7].

4 Plaintiffs apparently rely in part on a footnote in 0 'Brien v. Town of Agawam,
supra. That footnote states that the default 7-day, 40-hour provision in § 207(a)
applies if the employer "fails to announce and take bona fide steps to implement a
qualifying work period". Id. at 291 n.21 [emphasis added]. Amici incorporate
herein the Town's discussion of this language and its meaning [Appellee's Brief at
28-31 & nn.7, 8]. See also Lemieux v. City of Holyoke, F.R.D. ,2009 WL
2606504 *3-4 (D.Mass. 2009). In 0 'Brien, unlike the case at bar, there was no
evidence that the employer had done anything by way of declaring a work period.
Id. at 291. This fact alone also distinguishes the district court decision in
MacGilvray v. City of Medford, 585 F.Supp.2d 175, 178 (D. Mass. 2008)
[Appellee's Brief at 34-35].

11
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II. THIS COURT SHOULD CLARIFY WHAT IS REQUIRED TO
ELECT A § 207(k) WORK PERIOD BY HOLDING THAT THE

IMPOSITION OF A STATE LAW COLLECTIVE BARGAINING
REQUIREMENT UNDER A RECENT MASSACHUSETTS STATE COURT

DECISION IS PREEMPTED BECAUSE IT ACTUALLY CONFLICTS
WITH CONGRESS'S INTENT THAT THE EMPLOYER HAVE

UNFETTERED FREEDOM OF CHOICE.

Plaintiffs assert that in fact there is something which employees in

Massachusetts can do if they receive formal notification that the employer has

chosen a qualifying work period. As noted, they cite a state court decision which

holds that employees can force the employer to negotiate its choice and which

amici respectfully submit is erroneous because it conflicts with the FLSA

[Appellants' Brief at 48 & n.l 0]. Plaintiffs, of course, are long-barred from

bringing an unfair bargaining practice charge under state law at this late date, see

456 CMR 15.03 Affirmance here therefore does not depend on evaluation of the

state court ruling because the District Court correctly decided the FLSA question

before it. This court, however, will issue a decision which determines the § 207(k)

rights and obligations of all municipal employers in Massachusetts, as well as the

rights and obligations of their peers in three other states and in Puerto Rico. The

issue raised by the state court ruling is a purely legal question, the resolution of

which should not, and need not, await the percolation of another case through the

judicial system. An answer is required for a full disposition of the issue presented

12
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and for the guidance of the several state agencies, state courts, and federal district

courts which will inevitably encounter this question.

In City of Boston v. Comm 'th Employment Relations Board, supra, the

Supreme Judicial Court affirmed a ruling by a state agency that the employer's

election of a § 207(k) work period is conditioned on meeting its collective

bargaining obligation under state law, G.L. c. 150E, § 6. Id. at 399; 418. The court

rejected the city's argument that application of chapter 150E was barred under the

federal doctrine of "conflict" preemption because it directly frustrated Congress's

purpose that the employer be able to soften the financial impact of the FLSA

overtime provisions by unilaterally selecting a different work period. The court's

analysis was fatally flawed in two respects. First, it turned on the obvious but

meaningless distinction that the employer's election is "permissive", not

"mandatory".Id. at 397; 417.
5

Second, ignoring Congress's clear purpose to

protect municipal employers in enacting § 207(k), the court focused, instead, on

the general, but here irrelevant, purpose of the FLSA - to "improve the working

conditions of employees". Id. at 398; 417. Having misidentified the target, the

court inevitably brought down the wrong game. This court should rule that the

5 That, of course, is implicit in the word "elect". See 29 C.F.R., § 553.223(b).

13

C
ase: 09-1648     D

ocum
ent: 00115988800     P

age: 19      D
ate F

iled: 12/14/2009      E
ntry ID

: 5400717



imposition of a state law bargaining requirement on the employer's § 207(k)

election conflicts with the statute and that City of Boston was wrongly decided.
6

Both the state agency and the state court wrongly looked to § 2l8(a) of the

FLSA. City of Boston, supra at 397; 417. That section expressly bars a state from

enacting its own laws which provide less generous substantive rights to employees

than does the FLSA but permits a state to adopt its own, more generous substantive

statutes. See, e.g., Cranford v. City of Slidell, 25 F.Supp.2d 727,728 and cases

cited (E.D. La. 1998). The preemption category in question is fundamentally

different, because City of Boston did not involve the enactment of a substantive

statute by the Massachusetts legislature regarding the overtime rights of police

officers. Likewise, contrary to the state court's analysis, id. at 397; 417, that case

did not raise an issue of express preemption where "Congress has explicitly

mandated the pre-emption of state law", nor did it involve a question of implicit

field preemption where Congress "has adequately indicated an intent to occupy the

field of regulation". Brown v. Hotel and Restaurant Employees and Bartenders

Internat'l Union, Local 54,468 U.S. 491, 501 (1984). Instead, it concerned the

administrative and judicial amendment of a federal statute by adding a condition

6 While City of Boston is binding on this court as to questions of Massachusetts
state law, it also decided a question offederalpreemption. Id. at 395-99; 415-18;
see also City of Boston, 33 MLC 1, 7 (2006), discussing and deciding "federal
preemption". As to that ruling, this court is free to decide the question differently
and correctly, and should do so.
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under state law which "actually conflicts with federal law." Id. A state law is

displaced if it "stands as an obstacle to the accomplishment and execution of the

full purposes and objectives of Congress" in the federal legislation. Id. [citations

omitted]. "If the state law regulates conduct that is actually protected by federal

law ... pre-emption follows not as a matter of protecting primary jurisdiction, but

asa matter of substantive right". Id. at 503 [emphasis added].

Congress's purpose in § 207(k) was crystal clear. In order to lessen the

heavy fiscal burden imposed on governmental employers by extending the FLSA

to their employees, Congress intended that these employers be free to unilaterally

choose an alternative work period. See 0 'Brien v. Town of Agawam, supra at 290,

observing that "[t]he effect of the § 207(k) partial exemption is to soften the impact

of the FLSA's overtime provisions on public employers in two ways ... ".

Accordingly and as amici already have pointed out, unlike other FLSA provisions

such as § 207 (0), § 207 (k) is an exemption and contains no reference to bargaining

or agreement with employees. 0 'Brien v. Town of Agawam, supra at 291.

Congress, of course, could have opted for this condition but chose to eschew it. In

fact, as already shown the legislative history establishes that Congress deliberately

rejected any such requirement. When the provision finally took effect, the

Department of Labor described the choice of work period as a "right" of the

employer and explicitly stated that it could be changed without notice. See 52 Fed.
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Reg. 2024-25 (January 16, 1987). Federal courts have routinely held that the work

period is a matter of employer election and nothing more. See, e.g., 0 'Brien v.

Town of Agawam, supra at 291, stating that "the employees' approval is not

required." The state court's emphasis that this choice is "permissive" rather than

"mandatory", City of Boston, supra at 397; 417, is a textbook example of the "red

herring" because the congressional purpose in question is that the employer have

unfettered freedom of choice. Likewise, the state court's focus on the general

purpose of the FLSA to "improve the working conditions of employees", id. at

398; 417, also misses the mark because the problem here involves Congress's

intent in § 207(k) to mitigate the effects of the statute's overtime provisions. When

the inquiry is properly channeled, there can be but one conclusion - the application

of state collective bargaining law is barred as a matter of federal conflict

preemption.

Merely requiring the employer to negotiate before adopting a work period

obviously conflicts with § 207(k) because the employer can no longer simply

select an alternate period. But the intrusion on the employer's federal right goes far

beyond that. First, an employer cannot simply go through the motions. In

Massachusetts, it must come to the table prepared to "bargain with an open and fair

mind, have a sincere purpose to find a basis for an agreement, and make reasonable

efforts to compromise [the] differences." Town of Hudson, 25 MLC 143, 146-47
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(1999). Whether the work period itself ends up being compromised or is held

hostage for compromise of other issues, the employer's freedom of action intended

by Congress has been eliminated. Moreover, reaching impasse is no easily-

accomplished task in Massachusetts. The state agency's test for deciding that

further negotiation will be futile is stiff. It requires proof that further negotiation

would be "fruitless" because after suitably extensive bargaining the parties are

"deadlocked". Comm. of Massachusetts, 22 MLC 1039, 1051 (1995). Most

important, impasse does not end the process.

Massachusetts has established the Joint Labor Management Committee

("JLMC") to handle bargaining impasse in police and fire negotiations. See St.

1973, c. 1078, § 4A(3)(a), as amended by St. 1987, c. 589, § 1. The JLMC "is

empowered to order police and firefighter collective bargaining disputes to binding

arbitration to avoid job actions in these critical public safety functions." Local

201, Internat'l Ass 'n of Firefighters v. Town Of Bellingham, 67 Mass.App.Ct. 502,

507 (2006), 854 N.E.2d 1005,1009, aff'd 450 Mass. 1011 (2007) (rescript)

[emphasis added]. Among the subjects committed to JLMC resolution are "wages"

and other matters within the scope of chapter 150E. St. 1973, c. 1078, § 4A(3)(a).

Accordingly, as a result of City of Boston a municipal employer cannot merely

bargain to "resolution or impasse" . If it fails to reach the agreement on which

Congress refused to condition its federal right, the employer must then surrender
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its authority in the matter to the JLMC or to an arbitrator. The intrusion does not

even end there, however. When the JLMC ruling is submitted to the legislative

body for funding, the employer is required by statute to accompany the submission

with "his recommendation for approval" and "shall support" the JLMC's decision,

just as the employer must support a provision which it voluntarily agrees to under

G.L. c. l50E, § 6. See St. 1973, c. 1078, § 4A(3)(a). Even if the legislative body

disapproves the request, that doesn't terminate the process. Instead, by statute "the

matter shall be returned to the parties for further bargaining." Id. Finally, the

JLMC at that point "may take such further action as it deems appropriate." Id.

While one such action is "inquiring as to the municipal legislative body's vote",

this is merely an example of the JLMC's authority because it is preceded by the

phrase "including without limitation". Id. [emphasis added].

How this forced surrender by the employer of its freedom under § 207(k)

poses no conflict with Congress's intent defies any rational explanation. Congress

struck a fair and balanced statutory symmetry by enacting § 207(k). It has long

been the law that an employer cannot bargain with a union for less generous

overtime rights than are granted by the FLSA. See, e.g., Bay Ridge Operating Co.

v. Aaron, 334 U.S. 446,463-64 (1948). When it extended these costly, non-

bargainable obligations under the FLSA to public employers, Congress provided a

partial exemption which also need not be negotiated. The City of Boston decision
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destroys that symmetry and directly frustrates the legislative purpose. A more

clear-cut case of federal conflict preemption cannot be imagined.

The City of Boston ruling creates another fundamental, and fatal, conflict.

The FLSA is intended to establish a set of standards which is consistent throughout

the country. See Barrentine v. Arkansas-Best Freight System, Inc., 450 U.S. 728,

741 (1981), stating that in the FLSA '''Congress intended, ... , to achieve a national

uniform policy'" [quoting Tenn. Coal, Iron & R. Co. v. Muscoda Local No. 123,

321 U.S. 590, 602-03 (1944)]. This reflects the rule "that federal statutes are

generally intended to have uniform national application." Miss. Board of Choctaw

Indians v. Holyfield, 490 U.S. 30,43 (1989). The Massachusetts court's decision

plainly undermines that scheme. This consequence of City of Boston is

unavoidable. Municipal employers in Massachusetts can no longer freely and

unilaterally select an alternative work period under § 207(k). Instead, unlike their

peers in the neighboring states of Maine, New Hampshire, Rhode Island, Vermont,

and Connecticut, their choice now is cabined by stringent bargaining obligations

and, ultimately, is surrendered to a state agency or to an arbitrator. In fact, so far as

amici are aware no other court in the country has engrafted onto § 207(k) a

7
requirement that the employer negotiate for the employees' agreement. It is

7 An administrative agency in Oklahoma has issued two perfunctory decisions
which reached a similar conclusion under Oklahoma law. Local 2839, IAFF v. City
of Okmulgee, Case No. 00125 (1987) and Local 2171, IAFFv. City of Del City,
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essential that the rights of employers under § 207(k) be clarified in this circuit.

This court should squarely hold that the municipal employer's right to elect a

qualifying work period is unfettered by any state law procedural or bargaining

conditions.
8

CONCLUSION

For the reasons set forth herein and in the Town's brief, the District Court's

judgment must be affirmed.

CITY SOLICITORS AND TOWN COUNSEL
ASSOCIATION, MASSACHUSETTS MUNICIPAL
ASSOCIATION AND MASSACHUSETTS CHIEFS OF
POLICE ASSOCIATION, INC.,
By their attome s,,

John Foskelt,/tircuit No. 14227
DEUTSCllWILLIAMS BROOKS DERENSIS &
HOLLAND, P.C.
One Design Center Place
Suite 600
Boston, MA 02210
(617) 951-2300
Fax: (617) 951-2323
E-mail: jfoskett@dwboston.com

Dated: October 16, 2009

Case No. 00176 (1989). Amici, however, have found no Oklahoma judicial
decisions on this question.
8 Even those sections of the FLSA which require an agreement do so with uniform
national application. See, e.g., § 207(0). In those instances Congress has deferred
to the laws of the various states solely on the issue of who is authorized to act on
behalf of the employees. Id.
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98D CONORitBB
ed8eIJ8ion }

SENATE
CalendarNo.666

{
REroRT

No. 93-1390
1M •..•

. , e L

FAIR LABOR STANDARDS AMENDMENTS:,:O;F1914

, FEllRUARY22.1014.-0rd~rE'd to be prInted
Filed, under authorltr ot thu order ot.theBennre ot Ft>brunry21, 1014

Mr. 1YlIJ.,j,UdS, from the Committeeon Laborand Public'Welfn.re,
. submitted the following

REPORT
together with

MINORITY VIEWS.
';' t,

(To aeeompnnr s..2747]
',\ .

. '. \.'"..' '.~.,
The Committee o~ Labor and Public Welfn.re,:towhiclii~;;Sreferred

the bill (S. 274:7)to amend the Fair Labor St~ndl).rdsA,c(9f 1938;as
amended,to extend its protection to lldditional'e'mploy~~ to raise the .
minimumwage to $2.20an hour, and for other purposes, having con-
sidered the same, reports favorably thereon with nmendmenls, and
recommends tluLt the bill ns amended do pass. ., I

SUMMAny

The .present minimum wago of $1.60 an hour was est.o.blished by
amendmants r",the Fair Labor Stnndards Ac~ enacted in 1116G.For
most workers the $1.60 rate went into effect;on Fcbrun.ry 1, 1968 (on
interim raise from $1.25to $1..40wnseffective Februarv h 1967).}for
newly COVQl'Qd non-fnrmworlml's(employeesof medium-sizeremil and
service cstnblishmcnts and certain state and local government em-
ployees), the rate increased from $1.00per hour offectiveFebru~ry 1,
1067, by 1li¢ per hour per yenr, until the $1.60 rate was reached Feb-
. ruary 1, 1071. For fo.rmworkcrs, tho rnte of $1:00 WIlS sstabllshod
eiI'ectivo February I, ltla7, with incrsnsas of Hi¢ per yen.r until the
present rate of $1.30 was reached, cifecHv3 FGbrun,l',)'1, 1960. . .
The purpose of this bill is to incorporo.teinto the Fair Labor Stand...

ards Act Q, breadthof covcnge and 0.minimumwo.galevelsufficientto
bring the Act;closer to meeting its basic,stated objectlve-the elimina.·

Ill).-010
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s
H(d) with rellpeat to any cause 01 MUon b~O'lIOll.tunder ReO-

t.lon18(0) 0/ th» Fair LaborSta.rUJarrisAot 0/1088 agai11.ata
State or a 1lol1f.loaZ81todivision of a State in a distric: court of
the United Stl1t~8on or oelor8Apri.l18, lfll8, the run1ling of tile
BtatHtorYlcT'iod"0/ Umit.atiot1t81lalloBdeemed.nupetuled:dW1.11(J

elte2)C110 beginningwith el,a00171lTTll3.110ementof anv nioh.a.ctiOlL
andena·i.n(/onelmlldrcdamaoioht?/daV8alte,'the effeoti1J{; dale
oj theFairLabor 8tartda.rds ApUlMm.entRoj J,174,e[J';t:eptthat
81lo1~s'lll/pen8ion fJh(Tllnot be appZir.ableliln SU()'" aotioti jud!]·
meni IUTabeen e·ntered for tlie ilefendant on tlt» {/1·01J.71dsoiher
than State irnmmdty. /"011/, Federal'jurisdiction.".

(B) Section 11of suol-Ant 1'8 amendedbyat1>Ud,ngout "(0)" after
"ecctio« 16~'. DOMF..'~rIOesevtcs 'WORKERS

SEO.7, (c) Section 2(0), 18amended by i~!"e,.tillgat the end tlte
!OllOU.ring new sentenc»: I That 0011gre88''jtt.rf.herl indlfthlZt;;Z;t11Cem-
ployment of per.~O"8in domestic service in. household«a/Ie com-
merce."(b) (J) Section (] is amended by adding after subsectlo« (e) tile
jol1011JingTteW subseCtion: . .
"(f) Any employee-

"(1) 'who in {1:llll1.()t)r~1.Oenlc is emplo!ICilh1. dOml).qtic»erolce In
((.h.ovfJ('.hol.dRlwJl.be 7Hlld'l.ca.g('$fit a rate not leu tlum. the 'l1.;age
rate in effcot 1mdc1'section.6(b) 'lJ,1lle.Qasuch.em'P'oyee~gcompen-
saiioti for 3lWhservice 11~ould1tot because of sectioti £09(9) of th»
Social 8ecurity Act C07Mt7~tu.te 'l.Nl!]e8 for the 1)w'7)osesof title !l
of suoh.Ad, or

II (f) 10ltO in any 'Ivorl.:wed:-
(l (A) is e71l}doyed';11domcsticservicein one01'morehouse-

hold.<;,and
. (j (B t i,~so p.mploy.(!(l/o,imore tho»81IOw·.~ill. tltt! flggre.grrte.
1!lwU be PQ.ul?IUlq(,.q tor such. r.mplOYnlrnt.in {melt ")Or/.-tr.U.J.l ,,1:(I
'ratenot Iesetllmi.th» 1NT!lerate in.r.tfed undr.rsectior:6 (0)."

(f) Seotio» 7 i., mn.(!1ldedby addlng after the $ubSf!Cti07L added
'by section 6(0) of tlti.9 Act the following 1!eW$~/b8fctlO1L:. •
(((l) No amplO,!!(Jr~1tr1.11.employ' any e.wployeam donu:..~tlc 8Ct'l)tCe

in one or mora lI01l8dUJld,~ lor a l..IJ07·ku'('.rk longer tl~(11t forfll ~QU~'.1
lI1tl(Ji',' sucl: emploJI(J(';1't'Cci.?:£18COmp(l1WI.t.wn f01' .']t(('hCm7)lo!lment fit
ocoordtmce1IIW,. IJUb,'1cotifJ71.(aV'
(.1) Section l,tJ(a) is (l1nend('r/. 7).'1addhl.'l at the Clld. tli» fol1otr~illg

lletlJ paraqrrrpll: .
(l (i6) n11JI('.'111'1>7nyu] rom,)7()!lnrl011 f1 ('lmtn17)f1.~i.'r l·ll. dom e~t;r.serr-

ice f,rnplollnHI11.tto 7~110l.lid~b(1).'I.~itfi1!gA(!I'I';C(,''1 01:(1II!I employee
fm.ploY(lcl';n domesttc snrrtre employment to Jll'(}l'ult! r.om.pnmnn-
.,/t.ipRerl!io('.'fOI' i1uli1'ir/1rnl,'t 1I~!t0 (1/e('(7Il'~('n/ nge or ,"1(77"'1nit,r/)
or« 1/.1Ulbl" to (':1/7'(1 f0l' tllp.m~(JlI'e.~ ((7.,sncl« I.C1'll1.~ r'1te defined (llId
delimited 'bVff'..qlf}aU0118 of tk« B~r.,.eta1"!!),ll

('1.)Scr.tion1.9(b) ;.,o.m('·llderlb!1nr/r/i1Ig ajter flIt lJ(H't7[lmp'it GiMed
7/)/Mr:tlon a(t:) the lo7101/l/1If./71C1'' lJnI'(1(1I·njJh.:, .""(~f) (w.y employer. tr;hn ;.'fmnplo!/('.dtil. r/O'~,rlll.l(,.'lcrl'IC't! ,n. a

bmMellOldnflrltl.'llo 7·,·.~irlc.~,-"~'/(lh 1I0"~f!-n(l7d.•.or,
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12-14 17: 44

24

8\ICJ1'perioddul'ing the fourth year, and 160 hoursin such period
therenftel', . .,'1'heCommltteeintends thnt the pi'ovisiollBof section 15841of title 6,
Un.itedStates Codo, requiring the section 6(a) (1) rate for prevailing
rate syatomemployees,will continue to apply.

RTATRAND LOO,AT;

There nl.ou number of rsnsonsto cover emploYccs·ofStare and local
gOYOl'nments.'I'ho Committee intends that governmentapply to itself
the samestnndnl'dsit applies to private employers.This principle WD.S

manifested in 1072when tho Senate on~l'whclminglyvoted to apply
Federal e~ua.l l'mployment opportunity 13timdllrdsto public sector '
cInl'loyal's.Equity dsmands thnt :.'l.worker should not be asked to
WOI'k f01' snbl.uinimum wages in order to subsidize 'his employer,
whether thnt milployer is engnt1ed· in private. business or in govern-
.ment business.The Senate has 0.1sonpplied wageceilings to the wages
paid public cmpioyees.The Committeesees no r~ason,·thereforc,why
th~sc.-·'ei\lpl.oycesshouldnot be protected by the wo.go'floor provided
bythe FI.lSA.The Committee believes that thereis no doubt that the actiVltlP.S
.of public sector employers o.iTectinterstate commerceand therefore
that the Congressmay reg~!llltethem pursuant to its power toregu-
late interstate commerce. Without question, the activities of g?vern-
ment at aulevels affect commerco.Governments purchase goOdsand
services on the open 'market, t~ey. collect tl\xe.~and spend mon~y for
1l: va1'lety of pur,v.oses.In addltlOn, the sa~lU'!es:they'·pay the.l~,a.m~
ployeeshave an linpact both on local~conom~e~fand .on the economy
of' the .nation as a whole. The Coromlttee finds that the volume of
\'!D.~s paid to government empoyeesand.the activities and magnitude
of alllevels orgove~n~~nt have an affecton c:om~erceas welL '
.Ttle pom.ml_tt~e ll.ntlc.1p.a.~ that the finanClnllII1pacton local gov~
crnment units will be IIllmmat . " .The Department of Labor has supplied the Committee with Jig':
ures on iin~tlCt of minimum wage coverage on state and local' gov-
ernments. They indicate that the costof increasing state and local em-
pI,oyeescoveredin 1966nndthose ~vere~ in thisl:iill to $1.80~r. h~ur
wlll be .3%of the annual wage bill or $128,000,000..The follomng
year, there will be a ,5% increase in the annuel wage bill or $162.-
000,000. ' .. The Committee has also made an effort to minimize any adverse
effeets of overtime requirements by providing for apbase-in of thoea
public employeeswho are most :frequentlyrequired to work more than
:fortyl}o?rs,per week,the llubUcsa.~etyand fire fighting.employoos.
The bill mchldee a s~eclo.lovertlma Elto.ndnrdfor lsw enfo~ment

and fire protection QIDplo:yeesincluding security personnel in eorrec-
tionnl institutions. For such workers,it there is an &p,ment or under-
standing withtheiremployerathebill providesfor Po'mndard work
period of 28,days inSUlo.dof the basic stand!lrd of ~ .~-d,y'weekfor
pU~8 of deulI'Jninin~overtimecompGrmtion.Timeand one·bllf
thetegt.!lnr rata of pl\Y 18 roquirodfor all hours ove.!'192in the 9.8-day
~rlod, during th6 first YMf; over 18~)during thn.l!KlOOnd~r' ovet'
170,during tIle third year; over 168,during tlia fourtl1Year;ando~r
iAn hOllNl Ilt the beclnninJ: of the fifth yenr and the~~l'.·46
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( : 1~ - 14 l(: 44 .

1."

The questlon of treatment of employeeswho work 24 hour shifts
WllB rnisedin the Commlttee. The matter of hours worked for such
employeeshasbeentrea.tedby theSeoretaryofLaborfor manyyears
withrespectto 24hour shift operationsof nonpublicworkerssuch aB
telephone-snd power.companyemployeesandwawhmim.Thc88regu-
b.tioM stllWthe following :

INTEnpnETATIVE DULLl!TIN ON nouns wonszo

.~"

Sleeping Ti7M and 06rtain Other Aotivitles

.Section785.22 DU'l'Y U!l' 24HouRS onMORE.
(8.) GENEML.-Where an employee is required to 00'on

duty for 24 hours or more, the employer and the employee
JrlllY agree to exclude bonn fidemenlteriods and a bona fide
l'egulnrly scheduled sleeping perio of not more than 8
hours worked, provided adequate sleeping facilities arc fur-
nished by the employer and the employeecan usually enjoy
.ri;h'"l~ninterruptednight's sleep..If slccpin~period is of more
than. 8 hours, only. 8 hours \VJ11be credIted. Where no ex-
pressedor implied agreement to the contrary is present, the 8
hours of sleeping time and lunch periods constitute hours
worked. (Armour v, Wantock, 323 U.S. 126 (1944); 8lpld-

. more v, Swift, 323U.S. 134 (1944); GeneralElectric 00. Y•

.Porter,2081i ' ..2d. 805 (C.A. 9,1(53), cert. d~nied,$47 U.S.
951,975 (1954); Boioersv,B'emingtonRana,MF. Snpp. 620
(S.D. Ill. 1946), o.fT'd159 F~ 2cl 114 (C.A, 7, IM6), COTt.
uenied 330 U.S. 843 (1947) j Bell 'T.Porter. 159 F. 2d 117
(C.A. 7, 1946), celt. denied 330U.S. 813 (1947),Brid.qWIl1.n
v. Ford,lIacon cf:Da.V~·8,161 F. gel flG2 (C.A. 8, 1047) ; Rol-.ey·
Y. Dq.y& Zimm.ei'1na71,1~7 F. 2d 7M (C.A. R, If}4() ; J'/o-
f'rntglJ.7in v, Todd.& Broum. lsu:.• 7 'V.H. Cl\SCS 1014: 15
r...'nlJdrCases pnra. 64, C06 (N.n. Ind. 1948); (!amJl'Je.ll v.
J'onh &Lf11J..qltli'1l,70 F. Supp, ~fln CW.D.Pn. 1947).)
(b) I~1T.nlt1:J("rIoNS OF 6y;r.F.1I.-Ii the slcepina period is in-

t~rrltpted byn call to dllty~the interruption must be counted
ushours worked.If the period-isintf'l'\'uptr.dto such nu e:\:t<'nt
that the <,mploycoeunnct get II rensonableni[!ht's sleep, the
entire period must be counted. For onforcemcnt purposes, tho
Division9 hnvo adopted the rule thnt if the (\mplovc<, cmlnot
l!r.ttl.t lrnst 5 hours' sleep dnrinz the scheduled tml'iod tho
entire time isworking time. (SeeE11."dir.{~v,Federol em'fridge
Ccnp.,anIf.Bupp.fill (D. Minn.l04G).)

The Committee intends this regnlntion to 00 npplicnhle to the nu-
morons local fircfig-hting-units which work 24 hour shifts. It is the
Committee'e expedntion thnt tho Sccretnry of Labor will e~clndc
from "hours worked" calculations, those reglllnrly scheduledbona fide
mr.n.lpp,riousand sleepin~periods of not more.thaneight hours which
either the.employerand employeeexpressly agreenre rogulo.rlrsched-
ul~d roMl.nnd sleep periods, or. ~vhcr~:n0such express ni~ment
cxista, which cnn be assumed to be lmplIcltlv agreed upon by the em-
ployer and employeeon the bnsis'of the c~ist~nceover tt tOl\oonnbl~
period of time of reg111nrJyscheduledmenlfllulslceping periods,
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CAN'MJZqNY.

Thebill miseatheminimumwagein theCanelZonaat thesamerate
as the mainland, maintaining the historical Pllrity betweenworkers ill
thoCanal Zoneand their counterparts onthe mn.in1o.nd.
The.'0ommitteobeHovesthllt current condltione do not warrant ex-

omptiug the Canal Zone from minimumwo.geincl'cases,or restricting
thoseincrenseain respect to mlLinll\ndincrcases. . .
The,·n.rgum(lntWILSmade to the Committee thnt furth~r r,1l1&':S In

theminimum wnge would serve to accelerate the dlSpl1r}tyIn wil~e
rntes betweenworkers in the R~pub1icof Panamaund workersInt.le
Cnnnl Zone. In resp'onseto this same I1rgumcnt,the Senate, In the
1957Committeereport onan n.mendmentBpGcifying.the Congressiona.l
intent that the minimumwage should apply to the Oanel Zone,stated
thnt:

It is generally agreed that relatively few Panamanian citi-
zens benefit by the present coverage of tho minimum wnge.
The continued applicntion of the ... minimum CR.n hardly
heconstrueq; therefore, IlS diarupting the economy.pfa.nation
of 800,OOQinhebitante-On the other hand, United ~tlltes citi-
zens.employed in the Canal Zone may be lldversly affected
. by pe.rmittin~ the employment of competing Iocal labor at
st~bstandllrdfates of pay.

This.Committee is aware of the opposition of the Depnrtment of
Srate and the Canal Zone Government to incrensin~,the minimum
wn&,elor Canal Zone workers but fnils to find justification' for this
position, By giving a minimum wage increase to these workers, the
Committee continues its long-standing practice of not discriminlltipg
ngainstthesG workers of the Canal Zone.Although the objecti\Jnsto
this increase are based on predictions of 0. $8million annual increase
in cost to rhe.CannlCompnnyand ultimately to the United States Gov-
ernmenj.unlcse canal tolls arc incrco.sedJ the Committee findsthis claim
rllflicult tobelieve in view of the fact thllt. the average wage for a
m:tn1,Itl.lla'borerin the Cannl ~one is.1l1reo.dr $2.10per hour,"V~t~E~7J;lect;~ot~~ <Juestlo~o~m,cr~nsmgtol!s) oversIght of Canal
Opero.tl.onsis not within the lurlsdlctlon of thls Committee and we
take no position on thnt matter, 'We do note, though, thnt tolls have
not be~nincreased during the almost sixty years the Gnnnlhas been in
operntlon.We also note thnt the Canal Zone Government a.dmitsnn
increasehas been under active considerution for over two years and
wns not initiated by anything this Committeehnedone with respect to
thBFLSA.
Finally, WI'! note that the Government of the Republic of Psnsm»

has flntly stilted that failure to Increase the minimum wa~ e.ppli-
cable in -,the Canal Zone nlong,with thnt nppllcnble in the. United
Stntes ~W'llLndverselyaflcct relatlOnsbetween our two counttles.

,'I'Ht ~Ef.O ron NRW r.:-ironCE:\u~~T rnOVI8IO~8

THe'nn,1cridmenton the maintaining of suits by state employees'Was
!ccommenuedby,thoDCllartmentof Labor and unanimouslyconcurred
in by tho Committee and wasmadenecessnrybythe Supreme Court's
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opinion in Em.plO1/eeHof the !Jepal'tmcnt. of 1'1tolwflealth and lVel-
[are 0/ Mi'S80U1'l'v.Departme1ltof P.u'bliolIealth and Wellard of
ANRl101tri

1
- U,S, -- (107a), 'there, tho COllrt held thll.tFaders1

Courtsuitafor enforcemontof theFLSA brought by stateemployees
r>~\I'Bllnntto Section 16(h) of tho Act could not be mnintn}ncdand
(11<180 on tho CXPl'~88 gro1lnd that,tIloAct does not n.uthi)f1Z8 them.
II (W) o have not found n word in the history of tho 1066 nmendmr.nts
to in:dictitothepurposo o'f Congress to mnkeit posaible for a.citi7Jm
of thut stnte or nnother state t.o BUG tho stnte in the Federal Courts."
(Slip op, nt p, 0,) This nmondmentmnkesthis committee'sand Con-
t!I'(,13~' intent clear.
The' n!ncndrncnt provides thn.t cmp]oyc~~ of n.public;.ngency (de-

fined toinclude the Government and agencies of the United States, II.

Stutc 0yroli~ic<llsubdivision- ~r t\ny intcl'sta~c ~OVerJlmBnto.lagen~y)
may maintnin nn action np;nmst that public ngency.·under section
16.(b) in nny Federal or State court of competentju:ti~c1iction,and
suspends the statute of limitations to vreservc.rights of actions of
State or local government employeeswhich would otherwisebe barred
as n result of the Supreme Court's decision. It is emphasized that this
provjsion is It limited suspension of the statute of limitations' and is
appli~,~q~e,ol1.1:yto certain pub,lie emEloyees;, . .
The'Court did not question Its earlier decision in Ma,'yl(]:Jldv. Wzrtg

which upheld tho extension of the Act to state-operated schools nnd
hospi til Is, Xor did tlw Court indicate thilt, although Congress could
th\l~ oxtend CQV(ll'nge. it is powerless to provide 'what Congress con-
siders meaningful and necessary enforcement devices, Indeed, the
JlllLjol'itY'opinionsuggests the contrary when it refuses to infer, in the
absence of clear languago to this effect, "that Cong-ressconditions the
opmillLionof those fncilities 'on the forfeiture ot immunity from Buit
in l\ federal forum." (Id. nt slip op.,pp. 6-7.)
g~pcrience under the H)66 Amendments has shown that voluntary

compliance with the Act's requirements cannot he expected from the
stnresons to render eniorcemE'nt mechanisms unnecessary. E:'Cperi-
(\)lc(nluii:ng'that same period demonstrates that the enforcement cnpa-
hility;:(\!;,tIie,Secrctnry of Lnbor is not alone s\lfficic~rto provide re-
(lressifi fmOrevenn substantial portion of the situations where com-
pliance lR not forthcoming yohmtn\'ily. Since the 1974 Amendments
extend FLSA covcrngc to udditionnl state Etovernmcnt employees,it is
now nll themore neccssnrv that employees in this category 00 em-
powered themselves to pnrsue vindication of their rights;

Aomct"LTtm.\t, COVlmAm:

R. 2747 docs not chn.n~ethe basis under which agriculturn.l em-
ployers become subject to the FI.JSA. The requirement remains at
lenst 500 mnn-doys (one-J!lsn-dny being any day durin~ which an em-
p\o,;r(!nparlorms nny agrIcultural labor for not less than one hour)
dl1l'ing tho peak qlln.rtnr of tho preceding ~(!n.r.However, S. ~747does
nlter the-,computntionof man-days by adding to the definitionof (Cern-
r1o,\'ro"'lhcl,pr(\';iously e~c1\19('!dgroup of nll local, seasonal hand-
hnrvcst laborers. The affect.Will 00 to increase tho number of covem
fnrms, but its pcrcentn~ vis-a-via nil fanns in tho nation will remain
rolntivelysmall. At present, only 3% of all fnrms nro.undertho FLSA.
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ees coveredby a.wngeorder who88wageis increasedby 11Bubsidy(or
incomeBupplement)the increasesprescribedby the 1974:.Amendrilen~
shnll be a.pplied to the wage rate plus the amount 01 the subsidy (or
incor~Q::8\lpp~ement),]for newly cov~rad employ~ under the ~914
umendmenw;II, specialmdustrycommlttooshan recommendthe hIgh·
est minimumwl!.gQrates whichshallnot be less tho.n60percent 01the-
otherwise applicnble rate undersection6(b) or ~l.OOan hour which·
~veri(rgTeli.ter,:Effectivedates of r8.te~recommen,dedby this I!lpeQial
industry committee shall not be effectIvebefore SIxtyda.ysaiter the
effectivednte of the 1074.Am~ndmentsand shall be increased in the
second and each subsequentyellr ss provided in the 1974Amendments.
Wage rates of any employeein Puerto Rico or in the Virgin IsJ.a.nda
shall not. be less .thnp. 60 percent of th7 otherwise nppli~~o!e rate .01'
$l.Dq,whichever IS hlg~er, ~n tho effectIve date of the w,~e ~ncrea.se:J.
Wa.ge order x:ateprescr~bedin the 1974Amendments m~yJ:)0increased
by n;wa.georder issued pUrsulUlt to a. special indu.stry cor:ilmittee
recommendationbut not decreased.
Sec'tt~it;QJ~)(1.) amends section 8(b) by r.equiring-that special in-

dustry COIP.Ilg~t~to recommendthe other~1B8appllcable rate. under
sectionja) Qr,~(b) except wheresubstnntlal documentary eVldence,
inchJ~i,IJ,g::pe~irient.fino.nciald.a.t.n..0:other app.ropriate inionnlltiQn
estabhsnes that the mdustry or portion thereof is unable topn.ysucP.
wage 'rate, Minimumwnge rntes in wage orders may, upon review. 00
spedfiedby eccurt of appeals.
Section. 6
Section 6 amends section3(d) and 3(e) to include under the defini-

tions of "employer"nnd «employee"the United Stares and any State
o~politic..al sub:di.visionof a State ox:in~rgovernmenta1agency. This
Will extend minImum wage and overtune coverage of the Isw to
civilillIl employees in. agencie8 and activities of the United Sts.t.es
(excep~~'"t,h~,~rmed.f0rces), Ele~ted o~cin1.9, p().roona.l staff, appqintees
on the POl,lCYmtlklng:level~ 01' immediate adVl90I"S in State and l~l
~veX'1lm~}:~a'i'a exempt. Covel'a~ of State. and local,hospitals, nurs-
109 hp!,Il~1 8Cl1??ls,and I.ocnltro.l191tcot:lpnDle8.l.8'proYl~~ undct:,pres-
ent lo.w~:ASpeClI11overtImecompensa.tlOnprOVlB10n 18me1udedmthe
~l)74Ariiendm:ents for Federal, State and l~.nl govern!Ilen,t em]?loyees,
m fire 'flrotectloll or law enforcementnctlvltle9 lllcludmg security per-
sonnelmcorrt'ctiollnl institutions. .
In the specia.l overtime compensationprovision.for .fireprotection

and law enforcementactivityan agreementbetween the employer and
tho employeemo.rbe entered into to accept a work period of 28 con-
secutivc,do.yein lleu of 0. workwook.of 7 con~uti\1e days aodovertime
cOm~ation to be pl\id lor work performed in excess of 192 hours
in such work}>Qriod: (luring the first yea.r, 184 hours during the seoond
year, 17fJ:hCitlrsduriog the th!rdYelI.r, 168 hours d~ring tho foti~
year ,e.nd160!h?u;S in;8uchJ>.er~04thereafter. The Uroted SW;el!OiVl1
SeI'Vl~Com,mtsmon.18 ~ adnllnistGrthe Aet ~r.Feden.1 e:npl()~
(other~~a.n PQ8talSernce, Postal R&ooCoIDIDlBSlon and Libruy of
Congres&'empl"oyeea),. .
&~7 .' .
. Section 7 emends section 2(tl) 00estAblishthat pet'8(ln.! in d~ic
M_:"" ~" ht'lllc:"hnlnR ·o.ffeOtcommerce'and are tli~refore·"Within·the

. .. 50
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coverage of the Act. Sections 6 and 7 are amended to e~nbJl5h,for
do~eBti9service workers ~a.rningwages qu,nIiBed~ such under the
Soaro.!SCCUf~ty Act (reqUlrln~ ,ut lenst ~oIn a,calendar quarter for
Social Securltx coverage), mmimumwageRat rates ~Ol'employees
newly covered by the 1914Amendments and for overtime coverage,
except ,that "live-in" domesticemployeesare included for minimum
wageooverngebut are excluded from overtimo.covernge,Casual baby...
sitwrs or eonipanlonaUfC exempt from both minimumwage and over-
timecovernge.
Seotior; 8
Section 8 amends section 13(a) (2), the special dollar volume rest

for re~il and serviceestablishments,byphasing out the dollar volume
establlahment teatfrom the present $2~O,OOOto $226,000on July 1,
1974,to $200,000on July 1, 19115;and to repeal the test on July 1
1976, Th,is'-'amendmentwould gro.dunlly expand the coverage of
retnit'aild -service activities to include .employees of 'all' small
establishments of chain store operations in which' the total cha-in
operation has gross annual sales of more than $2!iO,OOO.This provi-
SIOn applies also to employees of establishments which ate part of
covered.conglomerateoperations. .
8ectW1L9 . .
Section 9 amends section 7 and section 13 relating to tobacco em-

ployees.A limited overtime exemption (14 weeks,10 hours per day,
and 48l:tours per week) is provided for certainemployees engaged In
tletiViti~relnted to the sale of tobacco.Theseemployeesare currently
covered'by the section 7(c) ~xemp~on pursuant to determination by
the Secretary of Labor, Section 13 15 amendedto cover employeesen-
gaged in:the-pr6ce~ing of shade grown tobaccopzior to the stemming
procwrfor, USeRSetgar wrapper tobacco for rmmrnumwages but not
forovertime.
Secti&rl;'JO
. Thls:se<:tion repeals the minimum wnge exemption and phases out
the overtime exemption for persons engaged in handling telegraph
messagesfor the public under an agencyor contract arrangement WIth
a.telegraph compnny if they arc so engaged in retail-or service estab-
lishments exemptunder sectlon 13(a) (2) and if the revenues for such
messagesare less than $500 tI.month, as follows: 48 hours in the first
ye.ar~ginD:ing with the effective date of. the ll)(4 Amendments, 44
hours.Iii-ehe.secondyea.r; and repealed thereafter.
Sectitm.11 ':
This section emends section 18(b) (4) relating to fish and seafood

processing 'employees,by phasing out the overtime exemption 'for
such workers, asfollowa. 48 hours in the first year after tho effective
dllteoi the 1974:Amendments; 44 hours in the second yearj and
repealed .thereafter,
SectiOit.1£
Thissection amends secdon18(b) (8) 8.8it relates to nursing home

employ~e8 by replacing t~e limited ovet:tim~ (lxe.mptionfor employees
of nursm~ homes (overtlm~compensation required for hours of ~m·
ployment ill 'ezceesof 48 hours in 8. week) by th~ overtime~emptiOl'l. . .
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(i) N;OemplOYCl'ahallbedeemed~ohavevi~lllred1:l\llJ~ction(s) by
ompfoymgany employeeof II l'ecallor service8stnbl1ahmentfor a
workwe~ in eXCSBBof tha npplicilblaworkw~k ,8p~ifiod·therein; if
(1) thereguln.r tn.teof pay of such employeo18 In CXCCRBof one and
one-halftimes the minimumhourly rate applicnble to him under sec-
ti6~ "6

1
snd (2) more than hnlf his compensntionf9r ft reprcsentntive

pe~l?ct(riot less th~n,onc month) T6l?resentaCOmmlB8~On8 on gooda or
OOrVlCeB.In 'dct.ormmmgtho proportIon orcompensationrepr(>~ntmg
eommlsslona,all earnings resulting from the npplicntionof 1\ bonn.fide
eommisslonrate shall be deemed commissionson goods or services
without regardto wh~therthe computedcommissionsexceedthe draw
or ~o.rlLIltee:
. (J) Noemplo:>:ere~llg~cli~ the ~paru~ionof n hospital 01' an estab-
Z1~h7Mnt'wn,tCk18 ~n '£llst1il.ltump1J.ma-nlyen.g~{/edm t.he~areof the
8UJ.k,the aged 01' ~h8 mentally 111or d8Jectt//JfJwho res1ile on the
premtJea shall ~ deemedto have violated subsection (11)if; purSuant
to iinn'gr.(l~ent or understanding arrived at between the ~:rloyer
and the!~mploy~. before ~r:formnnc~ of.the 'work, II work period of
fouI'i:OO.nconsecutivedays IS ncceptedIn lieu of the workweekof seven
colis8C:utiyedn.ysfor purposes of overtimecomputntion and if, for his
c!l1ploy~entin excess of eight hours i!lllny 'workday and in .excessof
elghty p.~urs in such ~ourteen-do.y period, the emplo~eo receivescom-
pensatio)i:at'll rate not 1e...C!Sthan one nnd one-half times the regular
rate at which he is employed. •
(k) !yopublic a1c'MY sh.a:tlbe deemed to :~av8violated .8tib8ectum

(a) 11J1.tk,regf;lrd to any empl.oyr,ee'It{Jag~d1.11.fire 'P1'otectu)11,01"law
clI/orcerne'ntactiiitie6 (indUding security pers01tnel in C01'1'ectUmtil
i'f1.8tituti01is)if, pur8tUlntto an agree1Mnt or underltanding arrived
at betipie~ntht employer and Ute~ployee oef,?",ep8rffYf!Mrwcof t~c
work; a 'W,orkpertodof twenty-mgM 001l8eoutw.B daYBt8 acceptedm
lieu,0/ the 1,VOii"~1J.'eel(,of seven cO'Mccutivedays for pu:rpo8es"of 0118r-
timer:omputationa;nd if "t"Mcmplcyca ,.eceiveg com.pemation at a rate
not leu t/lan .071.13and one-haZttimee the regular rate at wh.kk lie is
employe(/;[or: Ms employm.ent in eeoess of~ . . ·
'. (1) ci~ httnd,recl and.1'linety-ttoO hO'IlT8 2·neac!/,sucl» t'lOenty~eig~t
day perwd if,U"I"mgthe flr8t year from the eff(!atH}(~ date of tIle Fair
Labor"StandardsAmendment8 011971;/ . .
unOM hWTu:i1'cdand eighty-fou1'hours in eao]:8uilL twenty-eight

day period.du,rillgthe seoolld'!/.MJ'from such datej
(8) :011.6,hundred 17M seventy-sirehours l·n eaoh such. t1oenty-eignt

da.yperiod during the third yeal' f1'om,8uch date,. . .
(4) .onc hundred arid 8lccty-tJigltthow's In eMh nioh: twenty·dgM

da.yper~odcl1tringthe [ourtb: veal' [rom.suo'"date; a.nd '
(6)on~ hundred and &ixty hour« In.each suoh:twenig-cight ·day

period thereafter. . ,.'
(l) lit.t'buction (a) (1) I;h.allappZy wtth respect to anyemp'loyce

wMvn'1!,'nVworkweek 18omployc¥ in aOrM8ttc.acrlJic(Jt'n a hotUohold
wnle8B'won, em~loyee'Seompe1l.8atumfor 81.Wh1(Jork1DouIdtlOt 7JecaUJfJ
of sectlot»e09 g) of the Soaial Security Act comtt'ttde cC1.blrg~~"lor
l}Urpo8e8~oIUtell ofBllehAnt. " . .
, (m) For (i, 7Je1~oilor perloa~of 1Wtmorethat!.fOurteenWQrkw~ek.!
tTl-th8 aggregate Z1t.(J:tiy cal,enilar'!IeM,any eTTllP'lfJY~·m..a.yem.ployaJtY
emlJlo¥eefo}'a1t.'orlwJeekHt ecrllcR801that ,pectfied in wbStcttM (d)
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1rJithoiit paying eMoompS1Uation.jorovertimeemployment pre8arWed'
-in-tuo;"Huoaeotion;i!au,.an,empJo1jee-

(1)ia emptoyedby 8'Uoh,empl~8r- '.
. (A) topro1rideseruioes(itMZuding8trippi7l{/andgrading)
'Mocaaaryand inciden.toJ,~othe sol«at ouotio»of greenleaf
tobcooo0/ type 11, leA13J14,£1,ee;£3,1M,31, 35, 38t or S7
(adsuch.typea a7'8 de'[£'M.ctby tM S!01'eta7'1j o/,AgriGUtture),
;or 'in auction Bale, buy-mgtharulltn{l,8te'17ll!n1,ng,rerlryt1t{/,
pMkillg, andatoring of euob:tobcoco, . '
(B) in (J/ltotion aale, buying, handling, Borting, gradf,1}[b

. .'PMkinU'or atoring green leaf toblWO~of type 3£ (as luch

. '.type.udefoltf,d by the S e01'etafl'Yof Aflrzmdture), or
(0) in auction Bale,buying, handlin9, atripping,~o1'tin!l,

.·.:,g1'44.ing,..8iz~n!l'packinq,or6temmintl prior to packing,.of .
pem4'ble C'Lgarlea! tobaccoof type 41,4£,4J),M,4$,48,61,
6£,63, 6/;,56,61, or 62 (a8HUOn,types aredefone'aby the Sec-
reta1'lj of Agriculture ) j and .

(.~)receive810r- .
. (A ) such employme·ntby $uohemployerwh.wk ie in excess

. of tenMura i1Lany workday, and ... • . .
.: (B) such emploY7TUJntby 8tu:h-employe7'WhlCh1,8-mexcess
•.: pi !o1·ey-eighthours in any workweek. •
aomtJeruuitionat a 'rate '{Lot les« th..anone.and one-hal] time«·t~e
regular'raie.aiwMqlz.he18employ~d. .' , . : .

An employer'wlw receruesan 8i1Jempttonunderflda eubseceiio»8hall
not 'be,i:li.giblefor any other exemption under thie section:
(1L)h"the caseof an employee of a1Lemployer engagedin the busi-

ness of 'operaUnga street, $uhurbGtn07' interuroan electric railway, or,
local trolleJ/ o.r 1(Wtor"bua carrier (regardless of whether or not 8uch
railway or carrieris public or private or operatedf01' profit ornot lor
profit), i1J.dakrmil1ing the AOUlts of emplOymento/Bud. an employee
to wh,iqh tM rate prestJ"'ribedby aubsection(a) applies there I¥.! pe
e.rcolulted,the houramoll, employee W(l4 employerl ~n charier act~Vdte8
,bysuo]»employer if (1) the employee'a employment in 8'lLChacti1Jitie.8
10<Z4jmri1J,(Jrr,ttoanaqreement or understandingwith hMe.mploYi3rar-
ri"oeti at lietore¢'fl',1agingin such:employment, and (2) if emplo!J'1Tl.-ent
i1t 8itch"aotiviUea28 nat pa:rtof 8'/..tChemployeee'aregu~ar employment•

.WAGE ORDEnS IN PUERTO nrco AND TIrE VInOXN IBLANDS

. 8.".:0.8..(a) The policy of this Act with respect to industries or enter-
prises in PuertoRico and the Virgin Islands engaged in commerce
or in the )?rOdl,u~tionof goods for commerce is to reach.as rapidly as.
is economically fensible. without substantially curtailing employment,
the objectiveof [the minimum wage prescribddin paragraph (1) of
section 6.(a) in each such il}dustry.] the minimum. wagtJrate whUJh
would 4PP~t1in each 8WJn l,1ulmtry under paragraph (1) or (5) of
eectior;6(a but for sectioti 6(c). The Secretary of Labor 8hancon~
vene nn ill uatry committeeor committees,appointed pursuant to sec-
tion ~, and nnysuch industry committeeshall from time to time reeom-
mend the minimum rate or rates of'w~·t.o be pa.id under ooctiori
6',byempl~ye~.in Puerto Rico or ~e Vir~n 18lrm~e,or in PUerl.?·Rico
and the YIrgm IBlaI?-~'engaged In commerceor in thn produotlon of

s.R~tlf.O~-allo-i 53
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REFoRr
No. !):3-7fiB

FAIn. LABORS'l'A~JL\.nDS Ajn~NDMENTSOF 1f)U

-----
~I.UWll :!K.. ,lOH.-Ordl'rC!ll to Ill!pl'illtet1

Jfl'. 1YIIJLT;Dr~,from the committeeof conference,
submitted the following

CONFERENCE REPORT
[To accompany S. 27471

The committee of conference on the disagreeing votes-of the two
Houses on the amendmentof tho House to the bill (S.274:7) to amend
tho Fair Labor Standnrds Act of 1938to increase the minimum wage
rate under that Act, to expand tho coverageof the Act, and for other
purposes, haying met, after full and free conference,hnve agreed to
recommendand do recommendto their respectiveHouseslis follows:
That the Senate recede from its disagreement to the amendment of

the House and agree to the samewith an amendment as follows:
In lieuof the matter proposedto be inserted by the HOU5a amend-

ment insert tho following: -
S/lORT TITLB; REFf]RE;YOES TO ACT

8ECl'IO.V 1. (a) Thi.7Act may be cited OJ the "Fair Labor Standard,
Ame1Ulmani.9of 197.1/'.
(b) Unles«otlLc1'"willell'pecificd, ?IJTtcneverin tAi,~A.otan amendment

or repeal is empressedin terms of an amendment to) 01' ~peal 0/, a
section.or other provision, the seciior:or othe» provilJionamended or
repealed ie a section or other provision of the Fair Labor Standards
Act of JtJ88(~t)U.S.O.£Ol-f19),
TYCRtA.SEJ IX Ml.Vl'MUM WAGe RATS FOR Elll'LO'f'EJEB OOVERED USFORE

1011I

SEC.8. Section 6 (a) (1) is arne·ruledto read aJ foZl0UJ8: -
"(1) not less than S2 an hou» during t'M pewd mif!g Decem-

ber31,1914,not U~.1tha7'4$B.JOanhourdtm.ngtheY4fJ·"b~g.ifl,rdng
January 1, 1975,aM1'IIJt leu than$B.JOan Mitrafter D~cem·
ber31, 1975,~zcaptlU OtM~8 provit:UrIin thU Itctic:m;".

00-010 39
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UJ.t than60peroontum01ths otMrwi88appUaabltratft u1u1ersub·
,MUon (a) or (b) 07' $1.00,whiaM1Jel'is hivher.

Il(B) /{otwitMtandin[l paragraph (£)(Bh tluJwG{lerate 0/ any
employeoin PuertoRioo 01' tM Virgin /a.lMuUwMch i4 8Ubjeotto
parag1'aph(S) (B) I "hal~,on and~ter tltt el1eotiv8data'oj eMftra,t
wagd iMreaaeU,M61'paragraph(8) B) I be'fUJtZe88tlUJ,naopercentum.
of tM otMrwisc a'PpU(Jaol~TatstL er subacotion(a) or (b) or $1.00,
whioh<Jver1'S hir/he'r. '

H(6) If the wage rate of 00 em;pl(1)efJ14to b» i'MTeasedunder thi-8
luoaBctionto a wage ratewhich eriUlilsor fa !frea~ert!w:rdh8 wage rate '
undc1' f?ltbsccUon((7) or (b) 'whick, but for pfl1'a(lmplL(1) of tllil1
!'ublJ(!ction.,-would7ltl applic(].oZ(',to au.f-ItemployatJ, ill·issUD8llctir)'f1,shall
be 1'napplica.bleto ~u()hem'P.,WyeeaM tiLe applioible rate under 8U(Jl~
au/Meet/on.ahallapply to 8uelLemployee.

(((fi) Rf1r.hm;'llilJlU11t 1IJa,gB 1'fl.tc prescribedOJ;or under pfJ,'agrapll,
(£) or (3) shall be in effect unles»mch.mi'fl.imttmwage rate has been
!Upe1'sedeab1)a wage orrIer (~8ued b1)t'M Secretary purJItUlnt to tM
reoommendation of a. BpccU1J,industrrJ corrvmittteeconvened 'Under
section 8) fidng a M,lM1'minimum wag~ 'rate." -
(0) (1) fhe l(J,!taenteMe0/ 8ection8(b) i~ameruledby striking out

the period at the end.thereof and inserting in lieu thereof a semicolon -
and tile jo7.l.()1oing:"exaept that the C01T/A'1'Litteeshall reoom,1MMto the
Secretarythe minimum wage rate preJJcribedin sectiot»6(a) or 6(b),
wh-iclL11J0uld be applwablebut.[or section6(c), '!.1IIlku tMTe1,8!Uostan.
tioi dOG'Umentaryevidence,inc~udingpertinent wnabridgedP!'0fita:nil
l088!tatc7ft6nts aM bala1tC8sheetsfor a representativ6period of yeaTS
or in the caseof employeesof 'P"!-blwagenciesother app1'opriate.info'r-i
'lTUltion,in the record whia'h.establi8hea tlw.t the intZU8try,or a predomi-
nant portion thereof, is unable to pay that wage."
(~) TM third sentence of sectUm10(a) is amended 'by inaerting

,,/I.er Hm.odi/1I'1the /oUowing: "(including provisum. for the payme~lt
of £ZIn(JJ>pro'friateminim1.lfr11,wageTate)".

(d) Sect'ton8 18amended (1) by 8triki'ltg out "iM minimum 'Wage
P'!e8cribed in par'1g1'aph(1) of aection6(a} in each.swh ind'l.l!try"in
the plrst sentence of 8Uosection(a) aM i'7llferting in lieu thereof "the
-mi'11:i'f7'/.tl.ll771-wage 'l'at~whiah wO'f.l1.dappZy in each8W)hiruJ.,wrtryfJ/f1J1e1'
7)urn,(lrllplt. (1) or (5) of .~e(!tionI)'(n) ont fm' ,'lecf.ion6(0)1'. (.9) 'b!/
~t7'iking out lithe m:inimmn wag~ rats P'f.e8cribedin paragraph (1) ()J
seciiot» 6 (a)" 1:11.the last 8ente1tC8 of 8uJmJction(a) and in8(Jrti'fl.G'. in
He1./.thereof "the otM1'Wi..'ieapplicaole mini17llUmwags raie in effect
?t.n.de1'pf1.rrrfJ1,rtpk (!) 01' (6) (); :$U:t.ion.6 (",) 11, (1.11d(8) by ~b'!1df1.g out
Il
pre
sorioecl in pt):ragraph(1) of section 6(a)" in .ttW!Mtion (c) a.nd

i1UJertingin lieu thereof "meffeot under paragraph (1) or (5) of
secilo» 6(a) (as tbr C(Me rtw.ybe)".

rnD~~AL AND BTATB NUPLOYEES

SJ:r..6.(0,) (1) Scotlon9(d) iAatMru1eato read1M foll.oW1,·
" (d) IEmp love1" i1W7,.ud~any pr.rJonaeting directly or i'flll~ctly

in t}lI~ ?ntere8t01an employer il1r~la.tionto ,anempkJyu and incZudit
o 1'llbli~ r.tgMU':Y,but doe8not iMltL.d6 any labor orga.n.iuztitJn.(othel'
titan WMft aatinaOJan employer) or anyoM atting'in the ca.pacityrlf
ul1i(]eror agent o18uchlabororga~a.twn."

40
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\.e)Seatu)1l3(d) iaa7M1ldedto1'sada4/o110W!f
( (£I)(1) E(JJoeptas 'P1'0'IJic!~dill"para~rUtPhA(S) and (3), theurm

'em.pIDyee!msa.'M anll indivit11,J(ll6mplOY~a,by tvn ~mp"loyer.
II (e) In the aaseof an individual employedDYa p-ubUoagency, ,fUJ"

tet'1nmeaM-"(A) any iwli-IJid1W2emplav~d by the Government 01 eM
UnitedSt(Ltes-"(i) as a oi'uiUmLin tbe milUar1Jdepartments ({].I dtfiMd

in section1020/ title 5, United Statu Oock), .
"(U) 1'!1.any el1J~auti'1.teageMV((18 defil1edin secilar:1050/

8uoAtitle) 1 ."(li/) 'i'n ft1l.y 1Init.(1/ tke 7tl(liR7(ft.i1Jl:or judic/a/.bruJlrltoj
tlt.6 Government wllioh Iuu poaiti0n8 in tlle cO'fltpetitiv6

seruice,"(iv) irt a 1WMjJpfor.r£!Ltedfund instnmM11taJif.y under the
jurisdwt10nof the A1'medForces,or

"(1)) irt theLi'bra.ryof Oongress;
H(Q) o.ny il1divia'ual employed by the United States Postil

Service or the PostalRate OO'TTLrni-sWmiand .:
"( 0) any iruiiddual employed by a State, politiCiJ}·.8UbdivMibn

of a State, or an interstate governmental agel1CY,dther th.an.8tU!h
an individ'l.ld- ."(,i) WllO is not 8ubject.to the cilvilser·m'.celaws of tlie State,

political 8ubdivision,or agency 'lvlLi.alLemploys him j and:
"( ii) wlLD- ."( 1) holdsa public electiveofficeof that State, political
8u7}(fivi!ion,or agency,' .
"(ll) is selected by the holder of Buch an office to 'be

amember of his persoflal8ta/l, .
"(If!) i.~appoin.tedby suclianofficdlotder to serre 011 a

polw1/making level, or '(((IV) 'tolto ';3a.fl, immediate ad.?';gerto sllch an.office-
haUler 1J.'ith1'esl')ect to the c01lst-it'l1.tiOifllflO1'lego.lpOteeT'
of Idsoffice. .

((3) For 'Pu,rp08C8 of !llf.Lseotion (u), suck term. docs not ~'nJ)luile
any individual em7)loyed by an employer engaged in aqricultttre 1:/
suel, individual iR tlLe 1)arent,SPOllM, child) 01' 'othermember of the
em7JloyC7"S immed';(ltefamily.''. .'

(S) Section8(l~) 10 (t111R.t1aed to read a8/ollotl):r: .
"( h) IbulW3t?7t'1lLCIl1t.fa trade, bu~ine.M,industry, or oaler activit""

01' hranch or Oro1l11tkereoI, in 1vhick indi'l.'ultlul{t·arc gainfully
employed.". '. .

(4) Section S(r) 1'8 amende.d l}11-il1.~c!rti'llq "or' aJ tllf! r'Jllci of lH2ra•
graph (~) and by in8c1·ttngafter that parc/.grn.philu: /0IlOtCl~11!lnetD
parag'1'(//ph:11(3)irt con7H!l'!tion'lt.:iththe a.otit\!·Uc~of a pubUca(/cn~tl,'l·
(6) 8ecti<m0(8) i..,amc-nded- . .

(A) by 8trikillg 01J.tin the matte» prerf'drtlfl p(l.ragraph(1)
"illiJllldingemplovee., lUl.lldUng,,'?ellinq.or otlll~rto;8tl.rmrkt'ngon
gootU"and i11!ert~ll.(Jin Neu tMreof HOr f,m.pl.o,/(!e.,'ttWdlif1.q,~tU..
ing, or otn:erwiJ9working on goodaor 'I'!l(!.ur{ah'\ .
(B) by Btrikinqout "or" at the end.0/ paragraph, (3),

41
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(0) by 8tJ'l/d1l0out the pllri(,d ai tlUJC11d of prn'uoraplt(,1)
and iMcrHng in lieu thereof "/ orll,
(D) by adding alta?'pa1'G{lrapA (4) tlt8 following 11C'W para-

gl'/~7)1i,"
11(6)i8 an aotivity of a ~blio agfmoy.",and
(l!}) OJ!.adding after t'w las:scnieno«the followillg new sen-

tence.' lI'1'lLeemployeosof an 8tlte'rprisdwhich M a plLul1Cogctlcy
shall for 'Purposesof tk-isauuaeotioll.be deemed to be employee!
engaged m. aommerce,or in t/L(Jproductionof gouds for com-
merce,or cmplO1leclJhandli'nV,Hellill(J,or othennise working 011,

goods 01' materials thai have been 1novadin 01' lJroduccd for
comme.roe,",

(6) Section 3 is amendedby adding ajtersubsc(:tio1L(w) tke [ollov»
~g: .
"(a.1)'Public agency' means the Gove1'1lmcntof the United States!

the uovernment of a Stat~ or ,?oliticalsuodiviJJionthereof; any agCJ1cy
01 the United Statu (in.c"tudmgthe United States Postal Sercice and
POlta], Rate OommiJaion), a 'Staie, or a politiccit 8ubdiviaion of a
.State; 01' any interstate governmentaZ agency,".

(0) Section 4-i~amended by adding at tlLeend tliereo] tlie following
new 'subsectior-:
"(I) The Secretary i8 authorized to enter into an agreement with.-

the Librarian of Oongresswith respect to i1ulividuals employed in
the Libm1"Yof Oongress to provide for tlu: carrying out of the Sec-
retarY'afUMt/ona 'Uiu1e7'this Act with '1'C3peatto such individual,. Not-
wit'Mtanding any other provision of this Act, or any other law, t'M
OivilService Oommisai(}1l,is authorized to adm~·n.isterthe l'rovisiont
of this Act with respectto a:n.yindividual employeiloy the UniUd
States (other tluir: an individual emplc1jedin the Library of 0071gre88,
United State« Postal. Service,Postal Rate Oommi8Rion,or the Ten-
Ms8ec vaUct/ Auth.ority). Nothing in tlLi.'t8ub~ecti.on shall: be con-
strued to affect the right of an (.!;iplO1jeeto brtng an action.for u11'l)()).a
mt'nimum wageB,or unpaicl ouertim» compensation, and lilluMated
dama,qc8under section 16(b) ;if thi" Aot/I,

(r:) (I) (A) HffcctilM .!amUT.r1ts.ms, ,qr.r.li(JI).I' i.'!am<!lIdcd by add-
itl(f (It. flu?(,lid tlwl'cof tltc /0 lloiI)'mg MW ,'!flb~cctio1t:
"(1.-) .ro1'1(7)lir;({Q('nc1/ .~"a71TJr,deemed to luu:«doln/NllHlu8('r.tion

(n.) '/I'/'Ii 1'("~I'r.r.tto lite.r'JIlplOl/1lltmt of alll/ cmplollCt~,'II p.l'ep1'o/(!.r.fio)l.
(/ctll.'il;f'.~ 0)' (1]/.11 f'JIIployc(', bi. law mi/orrcmell.tGoth-UIC8Ulldtlding
8e(~lfl'if!ll)f.7'.~(}/I/;r.l·illrorreciionol il1.~/;llttiolHl) ij--

:l(1) //1. if. '1I'(n'''~ l/t!I'iorlof. 28 COII"('CUl.ir:c dfl..'II'the empl()!IM re-
('I./l:t"~ fOl' tours of dUI!I1.clllclL 1'ntkc rrggl'cg.((.teexceed2~Ohoiu«:
01' "(2) ~~ III(! rase 0/ Mfr." all: r.mpl(1~/C() to 11/,om(1 1r()J'~' ,"?I·rorlof
at leu«! , lmt '(!.~1l11trmfJSdIJ,Pj''1r1p]>'u'~,bl. l'M urorls rcrio(l tJlr. em-
lllulI(!(' J'(]('e;I'{'., [or tour« of arrty 1r:/dchin. "ir: (1f7.1J'C[I(1!e ('."(';~cJ
If. IIIfJ/dl(,I' ol'IO/lr~ w/n'elL beor« "l!r.same '-f/t;o to (lie fll"n'JI~" of
(:()1/o"(Jr'!J/il'(~ rlaH'Yin ldJ/11'(}/'~' llel'lorl(1~ !2~Obovr« lJe?'-~to f:!$i(('I!/.,?,

COlli prJlIW/IOI/. n]: tt "(lIe 1I0t les«tluu: QtlCand.one-bat]("11('8 the J'Ogll·
lcrMI!' at./I'Mehliei8 e1l/1)lollr.rl.~'
(I]) '~·Irt'rtil.lf!.,ralltlf/111 J;J.?7fi1sertlo« 7(h~),~Gmctlded'IVsf/-iN","

out lIf.!fn}tOIfN~' c(1(~II.place;l ocrfll'.~ alltl ;",~CI'llll!7ill Neiltll('l'COj"fUrl
42
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((/) IN!e(!#V8,TallUaJ'll I, 10r7, suol:sectlon.1aam()1ldeaoYBtl'iltl71!l
out H!J.1S3110ll1'S"enoh.pl({(;(Jit O()OU}'8and -tn8cT'ting in lieu thereoI "al(J
IIOJII'.q'l.' '
(f) E/!('{lfil'e ,lcmll(f.}'111, llJ"/S,suob section: 111amended-«

(1) hl/ Rtl';kin(J oilt "etrooct]{JIGlionr« ht((]'l'rt(Jmpk (1) and
iI18i!J'fin'qh~Urm'thereof "a(1Jcoulilu: lesser() (A) B1(]ILOUfa,07'
(II) 11/1:({I'f-r(lgf) 111Ilnb/.'}1 of hour« ({[,oJdcte)'mi71.(Ja oJ/ tho Sure-
Irn'Y l111J'.91ltmtto ,qf!f}tioJ!.fi(o) (,9) of UteFair LaborBtG1ulard,
..!1/lf?/ldment,yof JIn'4) in. tours of ({ulll0/ employees elt'rla,qcdin
MlOlL (((:tl/litic;9 in WOI'N7JOJ'iodB of 28crm8(Jcuti'lJ8daVBin. calendar
?ICn1'lOii7 I' aml -
(U) 7J;'1,~tl'l'ki.J1!lOl~,t "(111[JIO!JOW'.9 lJIla7Wto :28d"!I!t~' in partZ-

(IraI'll. onand i?l,YCJ,tw,q'/')I, lieu. thereof lla.<t g If) hours (or if lowe)',
tlie 1iumberof hours 1'e!c1')'cclto ln clause (IJ) of pararJrap1t.(1))
l - + 00 l 'l 'sears,.0 "'() ( ay.'l'•

(9) (.!l) Section 13(71)1~9amf.1J.dellb.'l.~t1·ildl!gout the period at tl,e
e/ld of l)(fJ'a.grapA(1.') und. imCl't-i111! in lieu thereo] ",' or" and 'by
adding after tkat pa)'((.qmplLthe followil1,q11tJIQ?Jaragroph"

I( (SO)any employee of a 7mblia(J-tJe1!C?1'Ialw is em.ployedin fire
protection or law en/oroe71lentactlvitie8 (including aecurIty per-
.~imnol1·n correoiional/ £n3titutio71.9)[",

(/J) Effective Janv.a:ry1,1075, secti,01L13(b)(SW)is amended to read
fl8f~~W8: ' '

"(£0) any employee of a 'Publicagency 'Lt:lw in (Tny1om'1,m'eek
is employed in fi.'relJ7'otf!CUon,acti1!itie801'arty~Tlltployeeof a 7mb-
lie agcMY wlw many 1Vo1'lcweek?1Jcnltployedm law enforcement
actiuitie« (including sccw'lty personnel ht correotiotvtl i}ultifu-
tio1t8), if the publie agency employs llurin,q the 'Worktceck1M.'!
thatrt5 empZoycc8in fire protcctlos:OJ' law enforcement.acti1:it.ie8,
as the clue may-be,'or".

(3) The Secretary of La.001·,dlall if" tho calendar ?le'ar OC!linni1tg
,'(muary 1, 1976, conduct (11) a ,<tW411of tlu: aueragc number 0I'LQ'U"~
in toursof duty in worlc period:Jtneflcl'reoedingcalendaryew' of em-
pl071CC8(otker than e/l),])loyeescxempt from section. '/ of ate Fair
Lobar Standard» Ant of i.?-1SUJIsection.18(b) UtO) of i'tudt Ad) of
public agencieswho are t!1ltployr.din fire protection octioitic»,(J.nd(n)
a/dully of the (!-Vera,qe?turnbe7'of hom's 1:ntour«of duty bt 'toO/'kpe-
l'lfu/a in the 1J7'ecedhlqcolcnda»yca1'of om7J1oyeca(otTler than em-
1Jlo?l(Jo8exempt from "seotio«7 of the Falr Labor Standords Act of
JfJ.18D'l!section 1S(b) (£0) of suck Act) of pllblica.qenm'e3whoare ()11t-
pTOyt!l in Im» en!or~emel/.t'aciiuitiee(inr.l"rlill.q R(!Clm'f,ype1wonndin
(:oJ'l't:ctioll(d bt.yflllltiOfl/J). '1'/10Secl'clm'y sltall ]JIlblisll tltCJ'Ciffilt3 of
earlt «uoh.idlUbl in,Ute Fetleml Rcgi.~ter.
(el) (1) The8ecQ'lI.d 8f)11t(!nr.cof seodon. 16(0) i8 amemicd to read

(78 follolJ18,'"Aclion to recover ,mel!. Uabilil!/ tnay b« ma,f'ntabtcd
n(Jairt8t any employer (inrludinu a public agcnm/) itt any Federal
orState court of competent .iltri,~(Ucti()n ~y an,Von~ or more r.m-
7Jlo1j~e8.lo7'anr}in bt'.1~([lfof hlmsel] 01' tncm,Talve~andoOleremploy,
eM 111,m.darZ.11,t/.f.un..!,ed." -
(£) (A) Section 0 of the Portal-to-Portol Pn.,VAot of 194'1 ,~

amended.by .,lrikin(J Otlt t./UJporiodat tho end of p(I/'tJfM,;h, (c) (1mi
1)!IlT1"(JrH~J;';i, Un;],ihereo] a.semicolon.(mel l/y addmg affer ~I/C'L
.•," -n,,"tf·nl, OJJ!.fn7.l()lI);llf1,'
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" CHAPTER 1078 OFTHE ACTS OF 1973,

ASAMENbED

Joint Labor Management Committee

Section 4A.

(1)(a)(i) There shall be in the executive office of labor, but not subject to
the jurisdictidn thereof, a committee to be known as the joint

..----"
labor-management somrnittee, in this section "referred to as the

/
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,

committee. The committee shall be composed of fourteen members,
including a chairman and a vice-chairman and such alternate members
as the committee shall approve. Twelve committee members shall be
appointed by the governor as follows: three firefighters from nominations
submitted by the Professional Firefighters of Massachusetts,
International Association of Firefighters, AFL-CIO; three police officers
from nominations submitted by the International Brotherhood of Police
Officers, NAGE, SEIU, AFL-CIO, and the Massachusetts Police
Association; and six from nominations submitted by the Advisory

Commission on Local Government establishedunder section sixty-two of
chapter three of the General Laws. Said twelve members shall be
appointed for a term of three years; provided however that in making his'
initial appointments, the governor shall appoint one member nominated
by said professional firefighters organization for a term of one year, one
such member for a term of two years, and one such member for a term
of three years; one member nominated by said professional police
organization for a term of one year, one such member for a term of two
years, and one such member for a term of three years; and two
members nominated by said advisory commission for a term of one year;
two such members for a term of two years, and two such members for a
term of three years. Any member of the committee may be removed by
the governor for neglect of duty, malfeasance in office, or upon request
by the nominating body.

(ii) The chairman and vice-chairman shall be nominated by the
committee, and appointed by the governor for a term of three years. The
chairman shall be the chief administrative officer of the committee. The
vice-chairman shall assist the chairman and may be authorized by the
chairman to act for him in his absence and shall have the ,full powers of
the chairman when so authorized and he shall vote only in the absence
of the chairman.

(iii) Alternate members may serve for such term and under such
conditions, as the committee shall determine. Said professional police
organizations, professional fire organizations, and said advisory

commission shall specify alternate members to represent their respective
members, subject to the approval of the full committee.

i

I
I
II
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(b) In matters exclusively pertaining to municipal firefighters,
committee members nominated for appointment by professional. police
officer organizations shall not vote. In matters exclusively pertaining to
municipal police officers, committee members nominated for
appointment by professional firefighter organizations shall not vote. All
committee members shall be eligible to vote on matters of common and
general interest. The number of committee members representing the
local government advisory committee and the number of committee
members representing the professional firefighter or police organizations
entitled to vote on any matter coming before the committee shall be
equal. The chairman may cast the deciding vote on any matter relating to
a dispute concerning negotiations over the terms and provisions of a
collective bargaining agreement, including any decision to take
jurisdiction over a dispute.

(c) Members and alternate members of the committee shall serve
without compensation, but shall be entitled to reimbursement, out of any
funds available for the purpose, for reasonable travel or other expenses
actually incurred in the performance of their committee duties. The
chairman and vice-chairman shall be compensated for time spent for the
committee business on a per diem basis at a rate to be determined by
the secretary of administration and finance. The committee may
purchase supplies and equipment, and may employ clerical staff and
other personnel who shall not be subject to the provisions of section nine
A of chapter thirty or chapter thirty-one of the General Laws, as they
deem necessary to the conduct of committee business out of any funds
available for the purpose. Members and alternate members of the
committee employed by a municipality shall be granted leave, if on duty,
by the municipal employer for those. regularly scheduled work hours
spent in the performance of committee business.

(2)(a) The committee shall have oversight responsibility for all
collective bargaining negotiations involving municipal police officers and
firefighters. The committee shall, at its discretion, have jurisdiction in any
dispute over the negotiations of the terms of a collective bargaining
agreement involving municipal firefighters or police officers; provided,
however, that the committee may determine whether the proceedings for
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the prevention of any prohibited practices filed with the labor relations
commission shall or shall not prevent arbitration pursuant to this section.

(b) After notification by the committee, the parties to any municipal
police and fire negotiations shall file with the committee, in such time as
the committee orders:

---

(1) copies of all requests to bargain and of all bargaining agenda;

I-

I
i

I
(2) notification of the apparent exhaustion of the processes of

\ collective bargaining;

(3) notification of all pending unfair labor practice proceedings
between the parties;

(4) copies of any fact-finding reports;

(5) notification of any impasse extending beyond completion of
fact-finding procedures;

(6) copies of any collective bargaining agreements, and any
relevant personnel ordinances, by-laws, and rules and
regulations; and

(7) such other _information as the committee may reasonably
require.

\

(c) Notwithstanding the provisions of the first paragraph of section
nine of chapter one-hundred and fifty E of the General Laws to the
contrary, when either party or the parties acting jointly to a municipal
police and fire collective bargaining negotiations believe that the process
of .collective bargaining has been exhausted the party or both parties
shall petition first the committee for the exercise of jurisdiction and for
the determination of the apparent exhaustion of the process of collective
bargaining.
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The committee shall forthwith review the petition and shall make a

determination within thirty days whether to exercise jurisdiction over the

dispute. Subject to the second paragraph. of clause (d) of this

subdivision, if the committee declines to exercise jurisdiction over the

dispute or fails to act within thirty days of receipt of the petition on

jurisdiction, the petition shall be automatically referred to the board of

arbitration and conciliation hereinafter referred to as the board, for

disposition in accordance with the provisions of section nine of chapter

one hundred and fifty E of the General Laws.
The petition to the committee shall identify the issues in dispute, the

parties, the efforts of the parties to resolve the dispute and such other

information as may be prescribed in the rules of the committee.
Said board shall not accept any petition from a party to a municipal

police and fire negotiation under section nine of chapter one hundred and
fifty E of the General Laws if the petition has not been first reviewed in

accordance with the provisions of this section by the committee.
(d) The' committee or its representatives or mediators appointed by it

may meet with the parties to a dispute, conduct formal or informal

conferences, and take other steps including mediation to encourage the
parties to agree on the terms of a collective bargaining agreement or the

procedures to resolve the dispute. The committee shall make every
effort to encourage the parties to engage in good faith negotiations to
reach settlement through negotiation or mediation, and may, upon a vote

of the committee, initiate fact-finding proceedings.
The committee after consultation with the board of arbitration and

conciliation may remove at any time from the jurisdiction of the board
any dispute in which the board has exercised jurisdiction, and the board

shall then take no further action in such dispute. The committee may, at
any time, remand to the board any dispute over which the committee has

exercised jurisdiction. The board shall assist and cooperate with the.

committee in its performance of the committee's duties. Disputes over
which the committee does not exercise jurisdiction shall be governed. by

all other applicable provisions of law.\
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(3)(a) The committee shall have exclusive jurisdiction in matters over
which it assumes jurisdiction and shall determine whether issues in
negotiations have remained unr~solved for an unreasonable period of
time resulting in the apparent exhaustion of the processes of collective
bargaining. If the committee makes such a determination it is authorized
to hold a hearing to identify:

(1) the issues that remain in dispute;

(2) the current positions of the parties;

(3) the views of the parties as to how the continuing dispute should
be resolved; and

(4) the preferences of the parties as to the mechanism to be
followed in order to reach a final agreement between the
parties.

If the committee, after a full hearing, finds there is an apparent
exhaustion of the processes of collective bargaining which constitutes a
potential threat to" public welfare, it shall so notify the parties of its
findings.

Within ten days of such notification, the committee shall also notify
the parties of its intent to invoke such procedures and mechanisms as it
deems appropriate "for the resolution of the collective bargaining
negotiations. Such procedures and mechanisms may include, but need
not be limited to:

(1) any form of arbitration, including, but not limited to, conventional
arbitration, issue by issue or last best offer;

(2) arbitration for all or any issue in dispute; provided, however,
that the committee may direct the parties to conduct further
negotiations concerning issues not specified for arbitration;
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(3) single arbitrators, including the chairman, vlce-chalrman or an
outside neutral arbitrator;

(4) an arbitration board, which may include labor and public
management representatives as voting or non-voting members;

(5) separate stages or procedures for the executive and legislative
bodies of a municipality.

The factors to be given weight in any decision or determination
resulting from the mechanism or procedures determined by the
committee to be followed by the parties in order to reach final agreement
pursuant to this section shall include, but not be limited to:

(1) such an award which shall be consistent with: (i) section
twenty-one C of chapter fifty-nine of the General Laws, and (ii)
any appropriation for that fiscal year froni the fund established
in sectlon two D of chapter twenty-nine of the General Laws;

(2) the financial ability of the municipality to meet costs. The
commissioner of revenue shall assist the committee in
determining such financial ability. Such factors which shall be
taken into consideration shall include but not be limited to: (i)
the city, town, or district's state reimbursements and
assessments; (ii) the city, town or district's long and short term
bonded indebtedness; (iii) the city,·town, or district's estimated
share in the metropolitan district commission's deficit; (iv) the
city, town, or district's estimated share in the Massachusetts
Bay Transportation Authority's deficit; and (v) consideration of
the average per capita property tax burden, average annual
income of members of the community, the effect any accord
might have on the respective property tax rates on the city or
town;

\

(3) the interests and welfare of the public;
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(4) the hazards of employment, physical, educational and mental
qualifications, job training and skills involved;

(5) a comparison of wages, hours and conditions of employment of
the employees involved in the arbitration proceedings with the
wages, hours and conditions of employment of other employees
performing similar services and with other employees generally
in public and private employment in comparable communities;

(6) the decisions and recommendationsof the factfinder, if any;

(7) the average consumer prices for goods and services,
commonly known as the cost of IiviQg;

(8) the overall compensation presently received by the employees,
including direct wages and fringe benefits;

(9) changes in any of the foregoing circumstances during the
pendency of the dispute;

(10) .such other factors, not confined to the foregoing, which are
normally or traditionally taken into consideration in the
determination of wages, hours and conditions of employment
through voluntary collective bargaining, mediation, fact-finding,
arbitration or otherwise between parties, in the public service or
in private employment;

(11) the stipulation of the parties.

,
Any decision or determination resulting from the mechanism or

procedures determined by the committee if supported by material and
substantive evidence on the whole record shall be, subject to the
approval by the legislative body of a funding request as set forth in this .
section, binding upon the public employer and employee organization, as
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set forth in chapter one hundred and fifty E of the General Laws, and
may be enforced at the instance of either party or the committee in the
superior court in equity; provided, however. that the scope of arbitration
in police matters shall be limited to wages; hours. and conditions of
employment and shall not include the following matters of inherent
managerial policy: the right to appoint, promote. assign, and transfer
employees; and provided, further, that the scope of arbitration in
firefighter matters shall not include the right to appoint and promote
employees. Assignments shall not be within the scope of arbitration;
provided, however that the subject matters of initial station assignment
upon appointment or promotion shall be within the scope of arbitration.
The subject matter of transfer shall not be within the scope of arbitration.
provided however, that the subject matters of relationship of seniority to
transfers and disciplinary and punitive transfers shall be within the scope
of arbitration. Notwithstanding any other provisions of this act to the
contrary, no municipal employer. shall be required to negotiate over
subjects of minimum manning of shift coverage, with an employee
organization representing municipal police officers and firefighters.
Nothing in this section shall be construed to include within the scope of
arbitration any matters not otherwise subject to collective bargaining
under the provisions of chapter one hundred and fifty E of the General
Laws. The employer shall submit to the appropriate legislative body'
within thirty days' after the date on which the decision or determination is
issued a request for the appropriation necessary to fund suc,hdecision or
determination, with his recommendation for approval of said request.
Notwithstanding the foregoing, where the legislative body is a town
meeting, such. request shall be made to the earlier of (i) the .next
occurring annual town meeting, or (ii) the next occurring. special town
meeting. The employer and the exclusive employee representative shall
support any such decision or determination in the same way and to the
same extent that the employer or the exclusive representative,
respectively, is required to support any other decision or determination
agreed to by an employer and an exclusive employee representative
pursuant to the provisions of said chapter one hundred and fifty E of the
General Laws. If the municipal legislative body votes not to approve the
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request for appropriation, the decision or determination shall cease to be

binding on the parties and the matter shall be returned. to the parties for

further bargaining. The committee may take such further action as it

deems appropriate, including without limitation, inquiring as to the
municipal legislative body's vote.

The commencement of anew municipal finance year prior to the

final awards by the arbitration panel shall not be deemed to render a

dispute moot, or to otherwise impair the jurisdiction or authority of the
arbitration panel or its award. Any award of the arbitration panel may be
retroactive to the expiration date of the last contract.

If a municipal employer, or an employee organization willfully
disobeys a lawful order of enforcement pursuant to this section, or
willfully encourages or offers resistance to· such order, whether by strike

or otherwise, the punishment for each day that such contempt continues

may be a fine for each day to be determined at the discretion of said
court. Such fine shall be in addition to such other remedies as the court
may determine.

No member of a unit of municipal police officers or firefighters who is
employed on a less than full-time basis shall be subject to the provisions
of this clause.

When the parties to a municipal police or fire collective bargaining
negotiation jointly design their own dispute resolution procedures, they

may divest the committee of jurisdiction by presenting a written

agreement of their procedures to the committee; provided, however, that
the committee finds that said procedures provide for a final resolution of

the dispute, without resort to strike, job action, or lockout; and provided,

further that if the committee subsequently finds that either of the parties

fails to abide by said procedures. the committee shall assume jurisdiction
of the dispute. (Section 3 of chapter five hundred and eight-nine of the

acts of 1987 provides that clause (a) of subdivision (3) of section four A
shall cease to be operative on April first, nineteen hundred and ninety,

and any arbitration proceeding pending on April first, nineteen hundred

and ninety shall be completed under the provisions of said clause (a).)

i

I
/

I,

I
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(b) In any dispute resolution conducted by other than the committee

or its members or staff, the parties shall share and pay equally the costs

involved in such resolution; provided,however, that pursuant to a vote of '

the committee and subject to the availability of funds for the purpose

thereof, said costs may be paid by the committee. .

(c) The committee shall have jurisdiction in any particular dispute

concerning job titles over which the parties have negotiated or to remove

specific job titles from collective bargaining for individuals performing
certain specific management duties.

(4) The committee shall promulgate rules and regulations necessary
for the performance and enforcement of the responsibilities and powers

set forth in 'this act; provided, however, that said committee file a copy of
any regulations or amendments thereto with the clerks of the senate and
the house of representatives who, with the approval of the president of

the senate and speaker of the house of representatives, shall refer such
regulations to an appropriate committee of the general court. Within thirty

days after such filing, the appropriate committee of the general court

shall hold a hearing on such regulations and shall issue a report arid file
a copy with the joint labor-management committee. Said joint

labor-management committee shall. consider such report and make
revisions in the regulations as it deems appropriate in view of such report
and shall forthwith file a copy of the final regulations with the chairman of
the committee of the general court to which the regulations were

referred.
On or before the first Wednesday of each year in which the

provisions of clause (a) of subdivision (3) of this section are in effect, the

committee shall file with the clerks of the senate and the house of
representatives, and with the chairmen of the special commission on

dispute resolution established under chapter two of the resolves of
nineteen hundred and eighty-four, a report assessing the efficacy of the

provisions of said clause in decreasing the length and severity of

municipal public safety bargaining disputes, and the other impacts, if
any, of said provisions of the collective bargaining process. Such report

shall include a full listing of any matters in which the provisions of said
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clause were invoked during the previous twelve months, and the final
disposition of any such matters, together with the committee's
recommendations, if any, for the modification or extension of said

provisions.. r
The provisions of chapter thirty A of the General Laws, unless

otherwise provided, shall apply to the committee.
The committee shall have the power to administer oaths to require

by subpoena the attendance and testimony of witnesses, production of
books, records, and other evidence relative to or pertinent to the issues
presented to the cornrnittee"

,
2Chapter 589 of the acts of 1987, which amended Chapter 1078 of the Acts

of 1973 provides that, notwithstanding the provisions of section one of this act
to the contrary, any person serving as a member of the joint labor-
management committee immediately-'preceding the effective date of this act
shall continue in such service for a period of one year, after which period
Initial appointments shall be made by the governor, pursuant to the provisions
of this act. It further provides that the terms of any collective bargaining
agreement in effect prior to the effective date of this act shall remain in full '
force and effect until the expiration date of said agreement.

1-38

iI'
i
!
I

27

C
ase: 09-1648     D

ocum
ent: 00115988800     P

age: 57      D
ate F

iled: 12/14/2009      E
ntry ID

: 5400717


