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Letter from the President

Greetings and welcome to the Winter 2012 edition of The
Municipal Law Quarterly. It was an exciting fall for CSTCA,
with successful events including the Annual Meeting in September, an informative program on the new Animal Control
Law in October and an important discussion on Sober
Houses in December. Many thanks to Ed Pikula, Springfield
City Solicitor, for hosting the Annual Meeting in his city, to
all of the members of the Executive Board for planning interesting panel discussions, to the speakers for dedicating their time and expertise,
and to all who attended to make it a great weekend. Plans for next year’s Annual Meeting are already underway, and we will be making some adjustments to
the event to make it even more informative, accessible, and entertaining. We
welcome any suggestions you have regarding location, topics and schedule.
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MUNICIPAL SPOTLIGHT ON: Kathleen M. O’Donnell, Esq.
By: Peter Mello, Esq.
Petrini & Associates, P.C.

1.

In what city/town were you born?
San Diego. California. My father was a
frogman in the U.S. Navy and he was
shipped-off to Korea the day I was born.

2.

Where did you attend college and law
school?
Boston College (Junior year I studied
archaeology at the University of Durham
in the UK);
University of Miami Law School (with a
specialty in Ocean and Coastal Law).

Kathleen M. O’Donnell
is special counsel to affordable housing trusts in
the following communities:
•

Lincoln

•

Carver

•

Nantucket

•

Westport

•

Bourne

•

Carlisle

Attorney O’Donnell, also,
provides counsel to

3. Has municipal law changed a lot since you
began practicing? If so, how?
I think that there is less personal contact
and the pace of the practice is ridiculous.
When I first started everyone went out
to lunch every day. Now, you are answering questions and handling matters
through e-mail. The client expects an
immediate answer, which gives you a lot
less time for thoughtful consideration of
the issues.
4.

What is your favorite discipline within
your municipal practice? Why?
I practice real estate law, always have,
always will. I like it because it is practical,
usually not adversarial, and projects have
a set beginning and end.

5.

If you had to analogize municipal law
through some metaphor, what would it
be?
You’re the carpenter—not the architect.
Your client wants to do something, avoid
trouble, and is looking for a satisfactory
result.

6.

What is one of your proudest moments
as a lawyer?

Community Preservation
Committees.
Kathleen M. O’Donnell,
Esq.
P.O. Box 234, Milton, MA
02186
617-794-2794 (Tel.)
617-696-2040 (Fax)
kmeodonnell@verizon.net
www.kathleenmodonnell.com

I am certainly proud of all the open
space that I’ve helped save throughout
the Commonwealth, especially land in
Dennis that would have gone for house
lots; and representing the seller of affordable units in the City of Boston to
first-time homebuyers was really great.
7.

What is the most useful advice you could
give regarding the practice of law?
Act with integrity—you will always run
into that lawyer again.

8. What was your favorite age? Why?
This is my favorite age, so far. I love my
solo practice. I love the control I
(mostly) have. I like the experience and
knowledge that I can share with younger
attorneys.
9. What legal issues have you written or
presented to professional groups ?
I am the editor of two books for
MCLE—Handling Residential Real Estate
Transactions in Massachusetts and the
Massachusetts Real Estate Law Source
book and Citator. I just spoke at the
REBA Annual Meeting on eminent
domain and presented two seminars for
Mass Housing Partnership on compliance
with MGL c.30B and organizational
issues for affordable housing trusts.
10. What do you like to do outside of work?
I sail, a lot. I keep a boat in Cohasset
and I’ve cruised on friends’ boats to
Bermuda and Newfoundland, and sailed
the coasts of Ireland, Scotland, Norway
and Sweden. I sing Alto in the Dedham
Choral Society and backup in a rock
band of lawyers called, White Color
Crime. And, I always have a book in my
hand.
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A Review of “BETTER LITIGATING THROUGH PRETRIAL AGREEMENTS ”
By: Jordan Shapiro, Esq.
Special Counsel to the City of Malden
This article by Attorneys Susman and Carter of

1. Discovery disputes will be resolved with a

Houston, TX appeared in the ABA Litigation journal (Vol 38,

phone call between lead counsel. These authors ob-

No. 1, Fall 2011). Filled with useful suggestions to improve

serve, “One of the most counterproductive litigation activi-

your litigation skills, it began, “Clients and commentators

ties is the discovery dispute letter.” First, one lawyer writes

often criticize the pace, burden and expense of litigation,

a multipage, single-spaced tomes not “for the purpose of

principally discovery. They are right...Opposing counsel fight

working out discovery disputes, but to create a record for

bitter fights over discovery issues that have no bearing on

an eventual motion to compel. Such a letter typically gener-

the results of the case. All too often, the fruits of discovery

ates a response in kind from opposing counsel, and then a

turn out to be wasted -- unused or unusable at trial.

reply, then a sur-reply!” If the discovery is really needed, a

The authors encourage avoidance of “silly discovery

phone call will short cut drawing of battle lines, will bring

disputes” and note that “the cost of inefficient discovery”

much better communication, more civility, and better results

can be an “enormous burden,” especially for contingent-fee

than an exchange of letters.

attorneys. Even the hourly lawyer risks that the client is not

2. Depositions will be taken by agreement

likely to rehire the lawyer who “ bills hundreds of hours for

and limited in number and length. In Texas, the au-

taking dozens of depositions that end up on the cutting

thors find a pattern of some counsel trying to gain an advan-

room floor when trial arrives.” While some commentators

tage by unilaterally noticing depositions and “over-

argue that discovery is “inherently burdensome,” use of

strategizing” about whose witnesses will be deposed first.

“pretrial agreements,” the authors suggest, enhance the effi-

These issues waste time and have no effect on the outcome

ciency of each case.

of a case. They suggest that the parities agree that deposi-

A sample agreement is found in this article. Fifteen

tions will be taken by agreement, with no unilateral deposi-

different areas for discussion are included, all with support-

tion notices. Then the parties should agree to alternate wit-

ing detail and descriptions of what is intended or covered.

nesses– Plaintiff’s witness first, defendant’s witness next,

The following is a summary of some of the rather creative

plaintiff’s witness next– and alternate. They suggest no more

areas addressed in their form of Agreement, which may have

than 10 depositions and limit each deposition to three hours.

applicability in Massachusetts with the right attorneys:

Cont. onto p.4
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A Review of “BETTER LITIGATING THROUGH PRETRIAL AGREEMENTS ” - Cont. from p. 3

3. No objections at deposition. They en-

is a “misguided tactical consideration.” Counsel should

courage going beyond what most court rules say, i.e. no

agree to forthwith serve everything filed in court by email

objections other than privilege objections or form ob-

at the same time on all counsel. One reason: “Not only is

jections. They suggest that the parties should agree

it more efficient for everyone on the trial team to learn

that all objections to relevance, lack of foundation, non-

immediately of any filings, but also lead counsel can spot a

responsiveness, speculation or the form of the question

fight brewing and intervene to resolve it before it gets out

will be reserved until trial. Then there will no reason

of hand.” [Nice idea, but would it work in Massachusetts?

for an attorney to say anything other than to assert a

Ed.]

privilege or adjourn the deposition because the other

6. Documents should be produced on a roll-

side is improperly harassing the witness. [Unlikely, in

ing basis. Posturing over when documents will be pro-

Massachusetts? Ed.]

duced produces no real advantage. Delays in document

4. The parties will share the same court

production lead only to “inefficiencies and fights about col-

reporter and videographer. The suggestion in this

lateral issues.” As soon as documents are located, they

paragraph is that, rather than disagree about who the

should be copied and produced. And originals should be

court reporter will be as the case proceeds, agree at

made available for inspection.

the beginning by cooperating to agree on a court reporting firm. If the same court reporting firm is to
serve as stenographer throughout a case, perhaps a
discount can be negotiated. Perhaps the attorneys can
seek out a competitive bid for the court reporting services. Money could be saved! [This might work in Massachusetts! Ed.]
5. Papers will be served by email on all
counsel. Trying to avoid opposing counsel knowing
that an important motion has been filed for a few days

7. Each side will pick five custodians for production of electronically stored information (ESI).
This comment appears directed to the major case, where
there are large numbers of custodians of records or where
they may be all over the country. Production of documents requires review of every single electronic document
for relevance and privilege. It may involve dozens of custodians electronic files. “This is extremely expensive and not
terribly useful.”

Cont. onto p. 5
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A Review of “BETTER LITIGATING THROUGH PRETRIAL AGREEMENTS ” - Cont. from p. 4
The parties should focus on the custodians that “really mat-

10. The parties will produce in native, search-

ter.” The parties can agree not to do a time consuming

able form. The article goes into great detail in regard to this

relevance review prior to production. Only documents

proposal, in order to assure that the other side receives a

that have a lawyer’s name on them can be withheld from

searchable document, urging use of CD’s and DVD’s, and

production and only then if they are actually privileged.

perhaps even numbering pages produced.

They suggest agreement that “files of five custodians se-

11. The parties will ask the court to choose a

lected by the other side occur during an agreed period of

protective order. When the parties cannot agree on the

time.”

form of a protective order, when a case involves sensitive
8. Production does not waive the privilege.

information, the parties could get bogged down in negotiating

Most attorneys fear production of privileged documents, a

for weeks over the proper form for the court. These authors

fear “that often leads to overly long and detailed privilege

suggest that the parties exchange protective order proposals;

reviews and production of massive privilege logs.” Counsel

then they should negotiate. And, if the parties can’t agree

fear that if they let one potentially privileged document slip

within 48 hours, then a letter will be sent to the court by

into their document production, they will then be faced

both sides, stating each side’s preferred version, and, without

with an argument for a very broad waiver of the same. The

argument, ask the court to select one or the other as soon as

authors suggest agreeing that documents can be snapped

possible. This will reduce the time spent on protective or-

back as soon as it is discovered that they were produced by

ders for the parties and the court.

mistake, and without any need to show that the production
was inadvertent.
9. Each side may select up to 20 documents

12. Exhibits will be sequentially numbered.
Many litigators don’t think about trial when they start numbering deposition exhibits. It is “annoying” when depositions

from the other side’s privilege log for an in camera

are numbered separately for each deposition. The authors

inspection. If the privilege log goes on for pages and

suggest continuous numbering of the exhibits. This does not

pages, these authors suggest agreeing in advance that each

prevent the Plaintiff from numbering Plaintiff’s Exhibits #1-16

side has the “right to select 20 documents from the other

or the Defendant’s numbering his/her Exhibits #1-17. Each

side’s privilege log” for submission to the court for in cam-

exhibit should have one and only one number. This practice

era inspection.

greatly reduces confusion at trial.

Cont. onto p. 6
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A Review of “BETTER LITIGATING THROUGH PRETRIAL AGREEMENTS ” - Cont. from p. 5
Then at trial, it makes it easier for the parties to play the depo-

26(a)(2)(B), there should be no need to depose experts. If

sition excerpts in which exhibit numbers are referenced.

an experts report is incomprehensive or incomplete, the

[Helpful suggestions that some good litigators do in Massachu-

parties should reserve the right to depose the expert.

setts! Ed.]

However, the parties should “agree that the party seeking

13. The parties will share the expense of imaging deposition exhibits.

Like sharing court reporting firms,

this cost should also be shared and agreed at the beginning.
14. Neither side will be entitled to discovery of
expert communications with counsel or to draft expert
reports. The parties can greatly reduce the cost of expert

clarification is required to establish its entitlement to a
deposition through a motion filed with the court.” While
some states require only expert disclosures, the authors
recommend at the beginning of the case that the parties
agree to provide expert reports instead of disclosures.
This fine article, repleat with many practical sug-

work and discovery by “agreeing that communications between

gestions for litigators, concludes: “Litigants, judges, juries

experts and counsel, as well as draft expert reports, are not

and lawyers all win when counsel can work together and

discoverable. The preparation of expert reports is not nearly as

agree on some simple rules to streamline discovery and

time-consuming when experts and attorneys can freely commu-

trial from the outset of the case.”

nicate in writing.” Under Federal Rules of civil Procedure 26 (b)
(4)(c), expert -attorney communications are protected except
to the extent that they “(i) relate to compensation for the expert’s study or testimony, (ii) identify facts or data that the
party’s attorney provided and that the expert considered in
forming the opinions to be expressed or (iii) identify assumptions that the party’s attorney provided and that the expert
relied on in forming the opinions to be expressed.” Many state
court litigants are willing to agree to this, say the authors.
15. The parties will agree to limited rights to
take expert depositions. If a case is in federal court and the
parties provide expert reports in the manner required by Rule
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Still an Open Question in Massachusetts Whether Municipal Sidewalks Constitute “Services,
Programs or Activities” within the Meaning of the ADA
By: Lurleen A. Gannon, Esq.
Conn Kavanaugh Rosenthal Peisch & Ford, LLP.
Twenty years after the Americans with Disabilities
Act first went into effect, municipalities and courts continue
to struggle with its implementation. One issue that has been

ADA went into effect, similarly accessible. See 28 C.F.R.
§35.150.
The ADA generally provides a private right of ac-

hotly debated in the federal circuits over the past several

tion to enforce its provisions. A private right of action also

years is the scope and extent of the ADA’s application to

exists to enforce the ADA’s implementing regulations, but

municipal sidewalks. The crux of the debate focuses on

only to the extent the regulation does not impose an obliga-

whether a sidewalk constitutes a “service, program or activ-

tion beyond what the statute mandates. See Iverson v. City

ity” of a municipality, within the meaning of the ADA.

of Boston, 452 F. 3d 94, 100 (1st Cir. 2006)(No private right

The ADA states in relevant part that “no qualified

of action to enforce the self-evaluation and transition plan

individual with a disability shall, by reason of such disability be

obligations in the ADA’s implementing regulations.) As a

excluded from participation in or denied the benefits of the

result, whether a sidewalk constitutes a “service, program or

services, programs or activities” of a state or local govern-

activity,” within the meaning of the ADA, or whether it con-

ment. See 42 U.S.C. § 12132. The terms “services,”

stitutes a “facility,” as that term is defined in the ADA’s im-

“programs,” and “activities” are not defined in the statute,

plementing regulations, is an important distinction. As noted

however. The ADA’s implementing regulations, promulgated

above, the ADA prohibits municipalities from excluding

by the United States Department of Justice, appear to define

qualified individuals with disabilities from participation in or

sidewalks as a facility. See 28 C.F.R. §35.104. (A facility is de-

benefits of their services, programs, or activities. See 42

fined in the regulations as “all or any portion of buildings,

U.S.C. § 12132. Municipalities are not necessarily required,

structures…roads, walks, passageways, parking lots, or other

however, to make each of their existing facilities accessible

real or personal property.” Id.) The regulations also require a

to and usable by individuals with disabilities. See 28 C.F.R.

municipality to ensure that any facility built or altered after

§35.150(a).

January 26, 1992 (the date the ADA went into effect) is acces-

Earlier this year, the United States District Court

sible to individuals with disabilities. See 28 C.F.R. §35.151. A

for the District of Massachusetts, weighed in on this issue in

municipality is not, however, necessarily required to make

a matter of first impression.

each of its existing facilities, built (and not altered) before the

Cont. onto p.8
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she urged the Massachusetts District Court to instead adopt
the holding in City of Sacramento v. Barden, 292 F.3d 1073

See Gero v. City of Taunton, Docket No. 11-10039-MLW

(9th Cir. 2002). In Barden, the Ninth Circuit Court of Ap-

(April 20, 2012). In Gero, plaintiff Nancy Gero alleged that
peals held that all city sidewalks, including sidewalks built
the City of Taunton violated certain of her state and federal
(and not altered) before January 26, 1992, are a “service,
rights, including her rights under the ADA, by failing to conprogram or activity” within the meaning of the ADA. Id. at
struct and maintain the city’s sidewalks in a way that makes
1076. As a result, the ADA requires municipalities to make
them accessible to handicapped individuals. Ms. Gero’s allegatheir sidewalks, including sidewalks built (and not altered)
tions include Taunton sidewalks built (and not altered) before
before the ADA went into effect, accessible to qualified
the ADA went into effect, as well as sidewalks built and alindividuals with disabilities. Id. at 1076-1077.
tered after the ADA went into effect. Taunton moved to disBefore the Massachusetts District Court ruled on
miss Ms. Gero’s action on the grounds that she failed to state
Taunton’s motion to dismiss in Gero, the Fifth Circuit
a claim for relief because the ADA does not extend to any
Court of Appeals, sitting en banc, reversed its panel decision
municipal sidewalks because sidewalks are not a “service,”
in Frame. See Frame v. City of Arlington, 657 F. 3d 215, 226
“program” or “activity” of the city. Ms Gero opposed Taun-

(5th Cir. 2011), cert. denied, 2012 WL538391 (U.S. Feb. 21,

ton’s motion on the grounds that sidewalks are a “service,”
2012). In Frame II, the Fifth Circuit Court of Appeals held
“program” and/or “activity” of the city.
that the ADA extends to sidewalks built or altered after the
In support of its motion to dismiss, Taunton relied
ADA went into effect. Id. at 223. In so holding, the Fifth
heavily on the then recent decision of the Fifth Circuit Court
Circuit Court of Appeals reasoned that “when a city decides
of Appeals, which held that municipal sidewalks are not
to build or alter a sidewalk and makes the sidewalk inacces“services, programs or activities” within the meaning of the
sible to individuals with disabilities without adequate justifiADA. See Frame v. City of Arlington, 616 F. 3d 476 (5th Cir.
cation, the city unnecessarily denies disabled individuals the
2010)(reversed). The Fifth Circuit Court of Appeals further
benefits of its services.” Id.
held that plaintiffs only have a private right of action to enSoon after Frame II was decided, the Massachusetts
force compliance with the ADA’s implementing regulations to
District Court denied Taunton’s motion to dismiss in Gero,
the extent that a public entity’s failure to make its sidewalks
holding that the requirements of the ADA extend to sideaccessible denies the plaintiff access to actual services, prowalks built or altered after the ADA went into effect.
grams or activities of the public entity. See Frame, 616 F. 3d at
480. In Ms. Gero’s opposition to Taunton’s motion to dismiss,

Cont. onto. p. 9
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Municipal Sidewalks and the ADA —
Cont. from p. 8

UPCOMING PROGRAMS & EVENTS
In reaching its conclusion, the Massachusetts District
Court did not specifically address whether a public sidewalk
constitutes a “service,” “program” or “activity” within the
meaning of the ADA. Instead, the court denied Taunton’s

January 24, 2013: CSTCA Dinner & Program
Program Topic: “The New Trust Law and How it Impacts Municipal Law Practice.
Location: Stoneforge Tavern, Raynham, MA

motion to dismiss on the grounds that Ms. Gero has a private
right of action to enforce the ADA’s implementing regulations
which require Taunton to ensure that its newly built and al-

January 25-26, 2013: Massachusetts Municipal
Assoc. 34th Annual Meeting & Trade Show

tered facilities – the definition of which includes sidewalks –

whether the requirements of the ADA apply to a public en-

Program Information: The MMA Annual Meeting and
Trade Show is the largest regular gathering of MA local
government officials. The two-day event features educational workshops, nationally recognized speakers,
awards programs, large trade show and an opportunity
to network with municipal officials from across the
state.

tity’s existing sidewalks, built (and not altered) before the

Location: Hynes Convention Center and Sheraton

are accessible to individuals with disabilities. The Massachusetts District Court specifically left open the question of

Boston Hotel, Boston, MA
ADA went into effect. The court concluded that it did not

Contact info: www.mma.org/events

need to reach that issue in order to deny Taunton’s motion
to dismiss.

March 14, 2013: CSTCA Dinner & Program
Program Topic: Ethics Update

Gero is still pending in the Massachusetts District

Location: Holy Cross College, Worcester, MA

Court. Municipalities and their counsel will continue to monitor this case as it progresses in an effort to gain further direction from the court regarding the scope and extent of the
ADA’s application to municipal sidewalks. If this case continues to be litigated, the Massachusetts District Court may ultimately be forced to address the open question of whether
the ADA applies to municipal sidewalks built (and not altered)
before the ADA went into effect.

April 14-16, 2013: IMLA Mid-Year Conference
Programs: The Supreme Court Update, a work session
featuring Paul Clement, former US Solicitor General
and current Georgetown University legal professor;
Federal Legislative Update; Working with the Department of Homeland Security & TSA; Annual Telecommunication Update; First Amendment; Personnel Issues
and Updates; Insurance Coverage Issues and Defense
Work; Fallout from the Financial Crisis; Public Procurement and Contracting Principles for Energy Performance Contracting and Renewable Energy Generation;
and much more.
Location: Washington, D.C.
Contact info: IMLA (202)-466-5424 / www.imla.org

Lurleen A. Gannon is a litigator at Conn Kavanaugh Rosenthal Peisch
& Ford, LLP. She specializes in defending cities and towns in complex
litigation matters.

Jim Lampke, IMLA State Chair (781)-749-9922
jlampke@massmunilaw.org
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Marcus v. City of Newton, 462 Mass. 148 (2012)
By: Timothy J. Harrington, Deputy General Counsel
Boston Public Health Commission
In a decision from May 2012, the Supreme Judicial

The SJC first considered whether the City was entitled

Court decided that the Recreational Use Statute does not

to an immediate review. There is no automatic right to an appeal

protect a municipality from liability where an injured plaintiff

from an interlocutory order. However, the doctrine of present

paid a fee to use city property to an organization using the

execution provides an exemption to the normal rule. The doc-

property rather than to the city itself. The decision also

trine allows an immediate appeal if the ruling will interfere with a

clarified the scope of a permissible fee that a municipality

party’s substantive rights that cannot be remedied on appeal.

may charge before divesting itself of the protections of the

The doctrine usually arises where some form of immunity is

statute.

claimed. Significantly, the SJC emphasized the distinction beHere are the essential facts. In 2007, Edward Mar-

tween immunity from suit and immunity from liability. Under the

cus joined a softball league called “Coed Jewish Sports.” Mar-

doctrine of present execution, litigants may only utilize that rule if

cus paid the league a fee of eighty dollars. The league, in

the statute relied upon for immunity provides immunity from suit

turn, paid the City of Newton $1,200 for a permit to use

entirely, as opposed to immunity from ordinary negligence liabil-

McGrath Field, a field owned and maintained by the City.

ity. Reviewing the language of Recreational Use Statute, the SJC

According to the city, the $1,200 payment was used to de-

decided that it only provides immunity from liability, but not from

fray the $12,000 in annual maintenance and administrative

suit. The statute specifically provides that a landowner, while not

costs related to operation of the field. In July of 2007, while

liable for ordinary negligence, could still be liable for willful or

sitting in the grass during one of the games, a old tree

reckless conduct. Accordingly, the City was not entitled to an

cracked and fell on Marcus, seriously injuring him. Marcus

immediate appellate review.

brought suit against the city for negligence. The City moved
for summary judgment on the grounds the Recreational Use
Statute, G.L. c. 21 Section 17C, exempted the City from
liability. The Superior Court denied the motion and the City
sought an immediate appellate review under the doctrine of
present execution.
Cont. onto. p.11
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Marcus v. City of Newton, 462 Mass. 148 (2012) - cont. from p. 10

Because the parties briefed the merits of the application of the statute, the SJC went on to consider the City’s
appeal. Under 17C, if the landowner charges a fee to use
the public land, the landowner loses the right to claim immunity from liability. The City argued essentially that because
the plaintiff paid his fee to the league and not the city itself,
Section 17C provides the City with immunity from liability.
The SJC did not agree with the argument. Because

ible reimbursement charge rather than a fee. The SJC held that
rationale did not apply in Newton’s case. The Court agreed the

Marcus paid the league, which in turn paid the city, Marcus

city used the $1,200 to assist in the maintenance of the field.

was not using the city property for recreational use free of

However, “there is no evidence in the summary judgment record

charge.

to support the conclusion that the payment from Coed Jewish
The City also argued its charge to the league of

$1,200 was not a “fee,” but represented charges for reimbursement of administrative and operational costs. Accordingly, the use of this fee did not divest the City from exemption of liability for negligence. The City relied upon Dunn v.

Sports was used to reimburse the city for marginal costs that it
would not have incurred but for the league’s particular use of McGrath
Field.” On that basis, the SJC upheld the denial of the city’s motion for summary judgment.
The decision clarifies the scope of a permissible fee that

City of Boston, 75 Mass. App. Ct. 556, 561-562 (2009),

a municipality may charge and not divest itself of the statute’s

which held the city’s use of a license fee to cover security

protections. The fee imposed must cover only any costs which

and janitorial services was properly categorized as a permiss-

the municipality incurs as a result of the specific event. Any fee
charged to assist in the general upkeep of a field or facility that
the municipality would have been responsible for anyway will
qualify as a fee that terminates the protections afforded to the
public landowner under the statute.
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Municipal Law Since 1980—A Retrospective
By: Robert L. Marzelli, Esq., Marshfield Town Counsel (Retired)
A few weeks ago, as I was retiring after thirty-odd years as Town Counsel for the Town of Marshfield, the Editor-inChief of the Quarterly asked if I would be willing to contribute an article for the winter issue on the changes I have witnessed
in municipal law over the course of my career. She thought younger members of the Association might find this interesting.
I found this request a bit surprising since it has been my observation that young lawyers have scant patience for listening to old lawyers maunder on about “the good old days.” Happily for the purposes of this article “the old days” weren’t really
all that “good.” At least they weren’t “all good.”
I think the most significant changes over the past 30 years have their root in changes in the attitude of municipal clients
about what kind of counsel they should have, which resulted in changes by municipal lawyers in the way they organized themselves and in the way they presented their services.
Up until the 1980s, towns, and even small cities, were not seen by larger firms as desirable clients. Billing rates were
low. Professional municipal managers were not prevalent, and the municipal lawyer was often required to deal with volunteer
local boards whose members changed frequently and who often lacked sophistication about legal services.
The result of this was that most municipal counsel were sole practitioners or members of small firms. Typically, when
first appointed they had no prior experience as municipal lawyers and had no mentor available in their firm to advise them. Another result was that there was frequent turnover among municipal counsel because the job was often seen as a way of “getting
known” in order to build a more lucrative private practice and counsel would leave after a few years. Or, changes in local
boards would result in the desire for a “new face.” Taken together it was hard to plan on having an entire practice and career
in municipal law and there were comparatively few long serving municipal counsel, especially town counsel.
The organized bar had no sections devoted to municipal law, nor were there seminars dealing with problems faced by
municipal lawyers, other than zoning, very common. Indeed, in the early years, I cannot recall there being any. So, when you
began as a municipal lawyer 30 years ago, no matter how good a lawyer you were, there was a pretty good chance you did not
know what the heck you were doing in many instances and had few places to find out.
This problem was I think the seed from which the City Solicitors and Town Counsel Association grew. I found it enormously helpful to share problems with other municipal lawyers and to brainstorm alternative solutions. Unlike most bar assocCont. onto p. 13
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iations that I belong to, this group was not just a social or networking environment. I learned something almost every time I
went to a meeting. Having said that, there was also a “good old boy” aspect to the meetings as well as the kind of “band of
brothers” ethos one found at a Superior Court motion session before the advent of Rule 9A. (My generation has long been
cured of most kinds of political incorrectness, but still tends to look back on that time with a certain degree of fondness . . . .
“Distance lends enchantment.”)
This state of the municipal bar was to be profoundly affected by two developments. First, municipalities began to be
more active in traditional areas and to expand into new, often quite complex regulatory areas. Their budgets grew apace.
They began to see themselves as corporations of a specialized type and to look to private corporations for efficiencies and
ways of doing business that could be adapted to their specialized needs. Second, the idea grew pervasive in society-at-large
that one needed not just an expert lawyer, but an expert in the particular category, or sub-category, of law in which one had a
problem. Professional municipal managers, who had become much more prevalent, shared these views, as did most appointing
authorities.
The bar responded to this by forming firms that marketed themselves as “like” the multi-lawyer firms that served
larger private corporations, but with practices limited to municipal law. Similarly, within these practices were lawyers with
expertise in the various subspecialties within municipal law so that all the client’s needs could be served in one firm, again
mimicking the private sector model. These firms grew in number even though the universe of potential clients was quite limited in number.
While I have done no study and have no statistics, my sense over the past twenty years has been that as towns
served by sole practioners and very small general practice firms have, for whatever reason, looked to replace their counsel,
the larger, multi-lawyer municipal specialty firm has had a pronounced competitive advantage, particularly where a locally embedded competitor has little or no municipal law experience. I expect this will continue and even intensify over the next decade. Eventually, unless municipal legal budgets expand significantly, the only way for these firms to grow will be to take clients
from their competitors.
What does this mean for the young municipal lawyer in the future? If the ancient model of the lawyer with a general
practice, which includes municipalities, is dead or dying, then all that will be left will be careers as staff attorneys for cities large
enough to support them, or as members of the municipal specialty firms.

Cont. onto p. 14
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WHY JOHNNY CAN’T SUE:
Public School Liability for Inter-Scholastic
Head Injuries
By: John J. Davis, Esq.
PIERCE, DAVIS & PERRITANO, LLP

when a new mayor is elected. The second career path
On July 19, 2010, Governor Deval Patrick signed into law “An
raises the question of how many high-earning partners a
Act Relative to Safety Regulations for School Athletic Promunicipal specialty firm can support given the longgrams” (St. 2010, c. 106), directing the Massachusetts Departengrained resistance of municipalities to paying fees anyment of Public Health to develop an inter-scholastic athletic head
where close to those in the private sector. Stated differinjury safety training program applicable to all public schools and
ently, how open will the municipal specialty firms of the
all schools subject to MIAA rules. The so-called “Concussion
future be to the acceptance of senior associates into full
Law,” made effective immediately and codified at M.G.L. c 111, §
equity partnership? Time will tell how the profession will
222, restricts any student who suffers a concussion or becomes
deal with these issues.
unconscious during an athletic practice or competition from reWhile I may not like all the changes in municipal
law of the past thirty or so years, I feel very strongly that
the prestige of this practice area and the quality of its
practitioners have improved significantly over that time.
And, after all these years, I continue to be fascinated by
the complexity and variety of the challenges one faces as
a municipal lawyer. That I think will never change.

turning to athletic activity unless and until he receives written
clearance from a licensed physician or other health care professional. In June 2011, the DPH adopted Regulations designed to
standardize the procedures to be followed by parents, coaches,
trainers, nurses, athletic directors and volunteers in preventing
and managing head injuries to student-athletes, and for determining when students may return to athletic activity without jeopardizing their health or safety. The Regulations appear at 105
CMR 200.001, et seq.
The Concussion Law and accompanying DPH Regulations require, among other things, that (1) all coaches, trainers, nurses,
parents of student-athletes, etc., participate in annual training in
the prevention and recognition of head injuries, and in the steps
for returning to activity (both play and school) following such
Cont. onto p. 15
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Public School Liability for Inter-Scholastic Head Injuries - Cont. from p.14
injuries; (2) all student-athletes complete and submit pre-

levels of athletic competition – from professional, to colle-

participation head injury history forms to their schools prior

giate, to high school and under – concerns the long term

to the start of each sports season; and (3) all schools maintain

health effects of concussions and other serious head inju-

complete and accurate records of any head injuries suffered

ries. According to the CDC, the number of traumatic brain

by student-athletes engaged in extracurricular activities, and

injuries (TMIs) sustained by young athletes rose 60% in just

of its compliance with the provisions of the Concussion Law.

ten years, with football, basketball and soccer (as well as

The statute further provides that no coach, trainer or volun-

biking accidents and playground activities) leading the way.

teer shall “encourage or permit [a student-athlete] . . . to

Additionally, recent research in sports medicine confirms

engage in any unreasonably dangerous athletic technique that

that the cumulative effects of multiple concussions (even

unnecessarily endangers the health of a student, including us-

mild ones), particularly when combined with the risks of

ing a helmet or any other sports equipment as a weapon.”

returning to athletic activity too soon, make the problem

M.G.L. c. 111, § 222(d).

far more serious than previously understood.

Scholastic athletic programs offer a myriad of advan-

By adopting the Concussion Law, the Legislature

tages to public school students. School athletics not only fos-

struck a balance in favor of scholastic athletics by reducing

ter a spirit of camaraderie while providing students with op-

the cons without eliminating the pros. In so doing, it cre-

portunities to hone their personal and physical skills and learn

ated a program of education, training, management and

from positive role models, but also teach students such im-

reporting of head injuries, without subjecting schools to

portant values as teamwork, sportsmanship, commitment,

tort liability for the very real harm a student-athlete my

confidence, accountability and leadership.

Moreover, at a

suffer while participating in football, soccer, ice hockey, field

time when the Centers for Disease Control and Prevention

hockey, lacrosse, gymnastics, or any of the other valuable

(CDC) reports that childhood obesity has more than tripled

athletic programs a public school may choose to offer.

in the last thirty years, the Commonwealth’s policy of encour-

With the increased attention being paid (quite appropri-

aging youth athletic programs remains more essential than

ately) to athletic head injuries, public schools should be

ever. But for all the positives associated with scholastic ath-

aware that, under Massachusetts law, their exposure to

letic programs, there are also some significant negatives. One

liability for such injuries remains very limited.

negative that has garnered considerable recent attention at all

Cont. onto p.16
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The Concussion Law itself is straightforward on

201.005. Thus, the unpaid parent who engages in willful or wan-

the subject of liability. “Nothing in this section shall be

ton misconduct (a standard more egregious than mere negli-

construed to waive liability or immunity of a school dis-

gence) can be held liable for violating the Concussion Law. This

trict or its officers or employees. This section shall not

is a change from the Massachusetts Tort Claims Act which de-

create any liability for a course of legal action against a

fines “public employees” to include part-time, uncompensated

school district, its officers or employees.” M.G.L. c. 111,

personnel, M.G.L. c. 258, § 1, and which holds that a “public

§ 222(f). In short, a school district’s compliance or non-

employee” cannot be held liable for a “negligent or wrongful act

compliance with the Concussion Law, including the prohi-

or omission” while acting within the scope of his employment.

bition against allowing a head-injured athlete to return to

M.G.L c. 258, § 2. A “wrongful act or omission” has been inter-

the playing field without medical clearance, cannot sup-

preted to include “willful or wanton misconduct.” Forbush v.

port an action in tort against the school.

City of Lynn, 35 Mass. App. Ct. 696, 701-702 (1994).

Nor can a

school district be held liable for failing to adequately train

Even without the safeguards of the Concussion Law,

its coaches, trainers, nurses, etc., regarding the risks of

however, school districts enjoy considerable protection from

head injuries, or for failing to maintain complete and ac-

liability for head injuries to student-athletes. For example, most

curate head injury records. By contrast, the statutory

public schools require students who wish to participate in ex-

protection for “volunteers” is not absolute. In Section

tracurricular activities to complete parental consent and release

222(g), the statute provides that a person “who volun-

forms as a condition of their participation. In Sharon v. City of

teers to assist with an extracurricular athletic activity

Newton, 437 Mass. 99 (2002), the Supreme Judicial Court held

shall not be liable for civil damages arising out of any act

that such releases are enforceable as against a student, even if

or omission relating to the requirements of this section,

he or she disavows the release upon reaching the age of major-

unless such person is willfully or wantonly negligent in his act

ity. Id., 437 Mass. at 110-11. The only limitation is that an excul-

or omission.” M.G.L. c. 111, § 222(g) (emphasis added). A

patory release cannot defeat a claim for gross negligence – i.e.,

“volunteer” is any adult “who volunteers as a game offi-

“very great negligence, or the absence of slight diligence, or the

cial, coach, assistant coach, team parent, physician, nurse,

want of even scant care.” Zavras v. Capeway Rovers Motorcy-

or in an authoritative role to assist students who are en-

cle Club, Inc., 44 Mass. App. Ct. 17. 19 (1997); Altman v.

gaged in an extracurricular athletic activity.” 105 CMR

Aronson, 231 Mass. 588, 591 (1919).

Cont. onto. p.17
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Under such circumstances, release or not, a school district

Capua v. Town of N. Reading, C.A. No. 04-00759 (Mass.

may be exposed to liability.

Super. Ct., Nov. 10, 2004). The duty owed by a school

In addition, Massachusetts courts have consistently

to participants in a school athletic event, ruled Judge

held that a voluntary participant engaged in athletic competi-

Whitehead, is not one of reasonable care but, rather, to

tion cannot recover against another player for injuries sus-

refrain from reckless misconduct.

tained in competition absent proof of willful, wanton or reck-

ment that a student and her school share a “special rela-

less conduct.

Gauvin v. Clark, 404 Mass. 450, 454 (1989)

tionship” that merits a higher duty of care, the judge

(recovery by college hockey player who suffered ruptured

analogized school defendants to non-profit organizers and

spleen when struck with butt-end of stick held barred absent

sponsors of athletic events:

proof of willfulness or reckless disregard of safety rules by opposing player); Gray v. Giroux, 49 Mass. App. Ct. 436, 438-39
(2000) (recovery by golfer struck in head by golf ball held
barred absent proof of willful, wanton or reckless conduct by
fellow golfer). In 2003, the Supreme Judicial Court extended
this protection to coaches as well. Kavanagh v. Trustees of

Rejecting the argu-

The operation of a school athletic program involves, inter alia, providing proper apparatus,
equipment, supplies, and athletic wearing apparel,
providing facilities, organizing transportation, and
hiring coaches and athletic directors to supervise
the program. G.L. c. 71, § 47. The school defendants . . . provide the essentials necessary to operate an athletics program. Thus, exposing the
school defendants to increased liability through
the application of a negligence standard could result in overall decreased support for athletic programs . . . .

Boston Univ., 440 Mass. 195, 205 (2003) (recovery by basketball player against opposing coach for injuries sustained when

Judge Whitehead ruled that, as a matter of law, the Town

punched by opposing player held barred absent showing of

of North Reading did not violate this lower recklessness

recklessness).

standard by holding a scrimmage between the girls’ and

In an unreported 2004 decision, Superior Court Judge
Howard Whitehead addressed the standard of care owed to

boys’ varsity soccer teams. As a result, the school could
not be held liable for the student-athlete’s head injury.

student-athletes by public schools and, in so doing, dismissed a

Finally, schools remain immune under the Massa-

suit brought by a player on the girls’ varsity soccer team who

chusetts Tort Claims Act for any claim “based on an act

sustained a serious head injury in a collision with a player on

or failure to act to prevent or diminish the harmful con-

the boys’ varsity soccer team during an intra-mural scrimmage.

sequences of a condition or situation, including the vio–
Cont. onto p. 18
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lent or tortious conduct of a third person.” M.G.L. c. 258,

it to strike fellow student in the head did not materially con-

§ 10(j). There can be no dispute that many school sports

tribute to creating harmful “condition or situation”); DiFabio

involve physical contact – sometimes violent physical con-

v. City of Revere, 81 Mass. App. Ct. 1121, 2012 WL 832276,

tact – as a part of athletic competition, which, under cer-

*1 (2012) (school held immune under Section 10(j) to sixth-

tain circumstances, can result in “harmful consequences”

grade student injured playing touch football during recess);

to a participant. For this very reason, players in certain

Connors v. Town of Pembroke, 81 Mass. App. Ct. 1114, 2012

sports are required to wear helmets, pads and mouth

WL 447170, *1 (2012) (school held immune under Section 10

guards. Yet, under Section 10(j), the so-called “statutory

(j) to sidelines spectator injured by football player forced out

public duty rule,” the Legislature clearly intended to pro-

of bounds).

vide “some substantial measure of immunity” to govern-

In adopting the Concussion Law, the Legislature rec-

ment employers against such “harmful consequences.” See

ognized the importance of educating and training school offi-

Brum v. Town of Dartmouth, 428 Mass. 684, 696 (1999).

cials, parents and student-athletes about the serious risks of

Section 10(j) immunity affords generous protection to

head injuries sustained by participants in athletic activity.

schools for students who suffer head injuries while en-

Nonetheless, school districts need not fear that the new stat-

gaged in athletic competition. Although an exception to

ute opens them up to liabilities they did not previously face.

Section 10(j) eliminates such protection if the harmful con-

Except in the most egregious instances, a student-athlete who

dition or situation was “originally caused by the public

suffers a concussion in practice or competition still has no

employer or any other person acting on behalf of the pub-

right to recover in tort against the school district, its officers

lic employer,” courts are loathe to fault schools simply for

or employees for his resultant injuries and damages. For bet-

sponsoring extracurricular athletic programs, even those

ter or worse, head injuries are occasionally a part of the game

in which someone might get hurt. An athletic program

and a risk students assume when they sign up for the team.

will not (and should not) be considered the “original

However, with better training and education, the frequency of

cause” of an injury to an athlete who chooses to partici-

such injuries and the long-term negative health effects will

pate. See McCarter v. Bi-County Collaborative, Inc., 73

hopefully be diminished for all student-athletes enrolled in

Mass. App. Ct. 1115, 2009 WL 102814, *2 (2009)

Massachusetts schools.

(providing hockey stick to special needs student who used
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ANNOUNCEMENTS
ADVERTISING IN THE QUARTERLY
If you are interested in please contact Jim Lampke, CSTCA Executive Director
Telephone: (781) 749-9922 / Email: jlampke@massmunilaw.org
Advertising in the Quarterly costs two hundred dollars ($200.00) for a yearly subscription.
Advertisements appear four times in a calendar year.

DISPUTE RESOLUTION, INC.
The Leading ADR Provider in Massachusetts for
Business & Real Estate-Related Disputes and proud
supporter of the Boston Police Relief Association
50 Congress Street, Suite 600, Boston, MA 02109
www.reba.net ¨ Tel: 617-854-7555 ¨ adr@reba.net

Mills Joins REBA Dispute Resolution
Recently retired Appeals Court Associate Justice David A. Mills has joined the panel of REBA Dispute
Resolution. He will focus on land use and zoning matters. He is available for mediations of all kinds
including civil unions and marital break-ups.
Mills was a justice of the Massachusetts Appeals Court from 2001 to 2012. During his service on the
Appeals Court bench Judge Mills authored 120 published opinions and 15 rescript opinions.
Prior to joining the Appeals Court, Mills’ law practice focused on advocacy in zoning and land use matters before municipal,
state and federal land use and regulatory agencies in more than 2,000 cases. During his years in private practice, Mills also
served as a long-time faculty member on MCLE’s zoning and land use programs, as well as constitutional law programs.
A graduate of Boston College and Boston College Law School, Mills first served in the appellate sections of the Middlesex
District Attorney and The Attorney General before going into private practice. He is a member of the Massachusetts and
Boston Bar Associations, as well as the Massachusetts LBGTQ Bar Association. He is a board member of the Salem Award
Foundation and Mass Lawyers Weekly. A life-long resident of the town of Danvers, he was a town meeting member for 30
years, serving as town moderator in the late 1990s.

