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Letter from the Past President
Greetings and welcome to the spring/summer edition of The Municipal Law Quarterly. The year began with a great start for the Association. We enjoyed an informative program in Raynham on the new
Uniform Trust Code presented by Irene Schall in January, followed by
the well-attended Municipal Law Update at the annual meeting of the
Massachusetts Municipal Association. Thanks to all who presented
and attended.
This spring encompassed many educational programs not to be
missed. The annual Municipal Law Conference at MCLE on March 13
was a great success; followed by the well-attended and received dinner meeting and program on the Conflict of Interest Law G.L. c.268 by Deirdre Roney, General
Counsel, State Ethics Commission on March 14. On April 25, 2013, Christopher Petrini chaired
and presented at the third annual Public Construction Law Update on ”Protecting the Public
Owner.” The panel of speakers also included Brian O’Donnell, Steve Torres, Angela Atchue and
myself. The program provided legislative updates and guidance on the various construction delivery methods for public works and building construction projects—stimulating much discussion
on municipal experiences and resources shared. Similarly, the May program on “Election Law
Municipal Counsel Needs to Know” was dynamic with experienced counsel from Lauren Goldberg and Michelle Tassinari providing key information on special elections, pre-election preparation, election day issues, voter eligibility in local elections and post election matters. Lastly, Kurt
Fliegauf and Christopher Brown stirred a lively exchange amongst the membership at the June
program with a presentation and materials on “Insurance Law Issues for Municipal Counsel”
helping many to better understand whether they and their communities are properly covered.
As previously announced, the Executive Board voted to recommend changes to the Association’s
bylaws to allow the Association to incorporate as a 501(c)(6) corporation and changing its name
to Massachusetts Municipal Lawyers Association, Inc. In accordance with the existing bylaws,
these proposed changes were formally announced at the March meeting and voted upon by the
membership at the April meeting. Copies of the proposed bylaw changes were circulated via the
listserv in advance of the vote. This was an extremely important issue for the Association, and
we appreciated the attendance of the membership. Finally, I would like to thank all of our members for their active participation in the Association. The collegiality of this group is one of its
greatest benefits. In an effort to enhance the benefits already provided to our members, the Executive Board voted to expand our Amicus Committee to include the following five members of
the Association: Thomas Urbelis (Chair), Christopher Petrini, Margaret Hurley, Brandon Moss
and Nina Pickering Cook. Amicus Committee members are serving terms ranging from one to
three years. Expansion of the Committee enables the Association to carefully weigh each request
from a member to file an amicus brief and increases the resources dedicated to brief authorship.
I look forward to seeing each of you at MMLA’s upcoming programs.
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an attorney.
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Sincerely,

Heather C. White, Esq.
Past President
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Letter from the President

Dear Colleagues:
As I begin my tenure as the next President of this esteemed organization, I
am truly humbled and extremely honored. I am excited about the
opportunity to work with you in the upcoming months in the task of expanding our organization's rich heritage from the former City Solicitors and
Town Counsel Association (“CSTCA”) to our new name, Massachusetts
Municipal Lawyers Association (“MMLA”). By working together, we will
make MMLA's future brighter and even more remarkable than its
storied past.
I want to thank outgoing President, Attorney Heather White, for her dedicated service and efforts to
continue the dramatic elevation of the organization around the state with our many services and activities
including the monthly continuing legal education programs, publication of The Municipal Law Quarterly,
improvement of our Website and as well as the popular Members’ Listserv, and impressive submission of
amicus curiae briefs.
I offer you my advocacy, my passion and my voice, to continue our mission as the oldest and largest bar
association in the state dedicated to municipal law. I hope to work closely with Vice President John Finnegan, the Executive Board, and our ever amazing Executive Director James Lampke, to help maintain the
organization’s reputation for providing quality assistance to the municipal bar to help resolve legal issues
and promote effective government.
With common cause and unified purpose I am confident that together, we will shape an even more exciting future for this organization!

Sincerely,

Edward M. Pikula, Esq.
President
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MUNICIPAL SPOTLIGHT ON: E. Sousa, Esq.
By: Peter Mello, Esq.
Petrini & Associates, P.C.
1.

requiring establishments selling liquor to
obtain responsible beverage training for
their servers, and making social hosts
responsible for unlawfully serving alcohol
to minors. I am passionate about and
focused on assuring a safer and healthier
community. As such, one of my proudest
moments occurred when I received the
Summit Award from the BOLD coalition,
which recognized my work in promoting
the public health.

In what city/town were you born?
I was born in Fall River, Massachusetts.

2.

Where did you attend college and law
school?
Rhode Island College;
University of Massachusetts School of
Law.

3. What municipalities do you represent?
City of Fall River.

Elizabeth Sousa
Corporation

4.

Counsel
City of Fall River
One Government Center
Room 627
Fall River, MA 02721
(Tel.) 508-324-2650

What is your favorite discipline within
your municipal practice? Why?
Dealing with constitutional matters that
the City of Fall River faces such as civil
rights and freedom of speech. Balancing
personal liberties and a municipality’s
interest in maintaining the public good is
always a challenge and facing difficult
challenges is always something that I find
dynamic.

(Fax) 508-324-2655
lawofice@fallriverma.org

5.

“Diverse hands
turn the wheels
of justice.” ~
Elizabeth Sousa

6.

If you had to analogize municipal law
through some metaphor, what would it
be?
Municipal law is comprised of multiple
facets each of which are influenced by
the hands of many, including educators,
judges, the public, legislators and
attorneys. Therefore, if I had to analogize
municipal law through some metaphor, I
would chose “diverse hands turn the
wheels of justice.”
What is one of your proudest moments
as a lawyer?
As Corporation Counsel for the City of
Fall River, I have actively and successfully
pursued local ordinances that promote
the public health, such as prohibiting the
sale of tobacco in any healthcare
establishment, prohibiting sale of
synthetic marijuana and bath salts,

7.

What is the most useful advice you could
give regarding the practice of law?
The practice of law can be challenging
and fulfilling; therefore, it is important to
explore different areas of the law in order to discover what area of law provides you with the most contentment.

8. What do you like to do outside of work?
Due to a demanding work schedule doing anything outside of work is limited;
therefore, I take full advantage of my
spare time and enjoy spending it with my
family and close friends.
9. What is the proudest moment outside of
your career?
Becoming a new mother while in law
school. Balancing the rigorous demands
of law school and motherhood proved
challenging and highly rewarding,
particularly since I remained a full-time
law student and timely obtained my
juris doctor degree.
10. If you were not a lawyer, what would
you do for work?
Although I am living my passion
currently, were I not a lawyer, I would
pursue a career in criminal justice. I have
always found every facet of criminal
justice interesting and fascinating.
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Putting State Government Contracts to Work: The Commonwealth’s New Statewide
Contract for Services Relating to eDiscovery Requests, Public Record Requests, Investigations,
Responses to Subpoenas and Other Tasks
By: Greg Smith, Assistant General Counsel
Information Technology Division of the Commonwealth of Massachusetts
Introduction. Have you ever faced the daunting task of

Benefits and Cost Savings. An advantage for municipali-

finding and sorting a mountain of electronic records when

ties in using an available statewide contract is that the initial

your client needed you to conduct an investigation, or re-

vetting of the vendors is already complete. In addition, mu-

spond to a public record or discovery request? The Com-

nicipalities can benefit from a contract that (i) covers a broad

monwealth’s Operational Services Division (OSD) and the

array of services, (ii) offers competitive pricing and

Commonwealth’s Information Technology Division (ITD)

(iii) provides the ability to hire eDiscovery vendors on

have just finalized a new statewide contract for data ser-

shorter timeframes. Using the contract, municipalities will be

vices, RFR ITS51DesignatedITD, that will help municipal

in a better position to respond to court-ordered eDiscovery

lawyers and their clients respond to eDiscovery and public

requirements, meet public records law deadlines, meet the

records requests and subpoenas, and to engage in related

requirements of administrative litigation and meet agency

tasks such as creating a data map that identifies locations

needs for conducting investigations.

where your client’s electronic records are stored. Your

All vendors on the contract provide prompt payment dis-

client might also use the services to cull through and ana-

counts; if a municipality pays the vendor’s invoice within the

lyze data before disclosing it to or after receiving it from

allotted payment window, the municipality’s bill will be dis-

another party.

counted. The prompt payment discounts under this contract

The services provided under this statewide contract can be

vary by vendor and range from 4% (payment within 10 days)

used for municipal projects involving electronic document

to 0.5% (payment within 30 days).

search, retrieval, segregation, analysis and production, in-

How to Use the Electronic Information Services

cluding without limitation investigations, administrative liti-

Statewide Contract. Information on the electronic infor-

gation, and public records requests. The specific services

mation services statewide contract is available on the Com-

include, but are not limited to, information management,

monwealth’s procurement portal, Comm-PASS. Information

identification, data preservation, collection, processing,

on accessing Comm-PASS is available at the end of this article.

searching, culling, production, data hosting, report writing,
and staffing in connection with contracted services.

Cont. onto p. 5
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Putting State Government Contracts to Work - Cont. from p. 4

There is a “Contract User Guide” available on Comm-

For example, even though there is a pre-negotiated services

PASS, which supplies information on how to use the con-

contract that ITD requires the municipality to customize and

tract. In addition, pricing for each vendor is available on

use, the municipality may still need to execute appropriate

Comm-PASS, along with a pre-negotiated services contract.

municipal contract documents specified in its rules and regula-

(Instructions for accessing Comm-PASS are below.)

tions, above and beyond those available on Comm-PASS.

In a nutshell, this statewide contract has pre-vetted
5 vendors who specialize in a range of services from finding

Locating Information on Comm-PASS.
•

data and searching data to analyzing data and presenting

Go to the Comm-PASS website (http://www.commpass.com)

data. These 5 pre-authorized vendors are on the statewide
•

Select “Search for a Contract” (link near bottom left of

contract as the result of a competitive procurement procpage)
ess. Municipalities wishing to use the contract must post
solicitation documentation to Comm-PASS. Or, if the in-

•

Check the “Statewide Contract” box

formation in the solicitation is too sensitive to post in a

•

Enter ITS51DesignatedITD as the “Document Number”

publicly available area, the municipally may email the solici-

and select “Search” OR enter ITS51 as the “Keyword”

tation documentation to at least 3 of the 5 vendors.

and select “Search”

Since these vendors have been pre-approved on

•

Select the new link that appears toward the top of the

the statewide contract, this secondary procurement is

page: “There are 1 Contract(s) found that match your

more about finding the right “fit” between the vendor ser-

search criteria.”

vices and the municipality’s electronic information needs.
Of course, each municipality still has to follow ap-

•

Select the eyeglasses icon under “View”

•

To view the Contract User Guide:

plicable municipal procurement law and regulations; if there
°

Select the “Forms & Terms” tab

°

Select the eyeglasses icon under “View” next to

is a conflict between ITD’s Contract User Guide and the
municipality’s applicable procurement law and regulations,
the municipality’s applicable procurement rules and regulations and any local procurement requirements will govern.

the current Contract User Guide to view the
Contract User Guide.
Cont. onto p. 10
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INSPECTOR GENERAL’S LETTER
MASSACHUSETTS OFFICE OF THE INSPECTOR GENERAL
By: Inspector General, Glenn A. Cunha, Esq.
February 25, 2013

Dear Counselors:
I am pleased to introduce myself and to share the goals for my term as the Commonwealth’s new Inspector General. The
Office of the Inspector General and the City Solicitors and Town Counsel Association are natural partners in helping local
officials understand and comply with the laws and rules that affect municipalities.
I am committed to maintaining the high quality of the Massachusetts Certified Public Purchasing Official (MCPPO) training
program, supplementing the content and expanding the course offerings. Toward that end, I recently created a Regulatory
and Compliance Division and named Brian O’Donnell, Esq., as the Director. Brian has already begun refreshing the MCPPO
curriculum, adding new classes and expanding our training locations. For instance, we added two new opportunities for procurement education: a one-day class on planning and constructing a building – called The Story of a Building – and a two-day
class focusing on the nuts and bolts for creating and sustaining an effective procurement office, called CPO:Creating a Procurement Office. Additionally, two classes are returning to the MCPPO line-up: Spotlight on Schools:Procurement Issues, Challenges
and Trends and Real Property Transactions under M.G.L.. c.30B. We are striving to ensure that our courses offer practical tips
and solutions to the myriad procurement challenges that municipalities face every day. I hope that you will review our expanded course selections and consider attending or suggesting them to representatives of the municipalities you represent.
In addition, I am interested in developing a new training course for municipal counsel in which we can examine and exchange
ideas regarding interpretations of and developments in the Commonwealth’s procurement laws. As we continue to expand
the MCPPO program, your input is essential to developing the curriculum in the subject areas that would be most helpful to
you. Forming a working group to begin this important work is the first step. Please feel free to contact me or Brian O’Donnell if you are interested in assisting us with this endeavor.
Other priorities that I have set for my term include examining healthcare costs, education spending, and contracts for energy and energy-related services. We will be issuing an advisory on municipal energy contracting during the coming year.
Look for the announcement about its availability in the March or June edition of the Procurement Bulletin and feel free to forward your comments and questions for such an advisory. If you do not already receive the Procurement Bulletin, please contact our Program Coordinator, Judi Cimilidoro, at (617) 722-8862 and she will add you to the mailing list.
Know that my door is open to you to share your ideas and suggestions for implementing this office’s mission of preventing
and detecting fraud, waste and abuse in the expenditure of public funds. I look forward to working together.

Sincerely,

Glenn A. Cunha
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KNOW YOUR MUNICIPAL DEPARTMENTS, BOARDS AND COMMISSIONS
A Focus Article on Boards of Park Commissioners
By: Peter Mello, Esq.
Petrini & Associates, P.C.
I.

Principal Governing Statutes:

•

“[T]hereafter the mayor shall annually, before the first
Monday in May, with like approval appoint one such
commissioner for a term of five years from said first
Monday in May.” Id.

•

“No member of the city council, clerk or treasurer of
such city or town shall be such commissioner.” Id.

•

In a city operating under a plan A charter, the appointment and removal of members of a board of park commissioners is governed by G.L. c. 43, §§ 52 and 54, and
not by G.L. c. 45, § 2. 18B MAPRAC § 26.2, fn. 1, citing
Kaczmarski v. Mayor of Springfield, 346 Mass. 432
(1963).

•

“In Boston, the duties of park commissioners are performed by a five-member parks and recreation commission, which also has jurisdiction over public cemeteries.”
18B MAPRAC § 26.2, fn. 1.

G.L. c. 45, §§ 1, et seq. (see G.L. c. 45 generally for
statutes governing boards of park commissioners)
II. Composition:
A. Towns
•

Town boards consist of three or five members, elected
by a town. G.L. c. 45, § 2.

•

“A town may prescribe the terms of office of its park
commissioners, if it chooses to elect them.” 18B
MAPRAC § 26.2, fn. 1, citing G.L. c. 45, § 2.

•

•

B.
•

“[O]r the members of a town planning board or department of public works, or road commissioners may if so
authorized by vote of the town act as park commissioners therein.” G.L. c. 45, § 2; see also G.L. c. 41, § 81C
(“[t]he planning board of a town established under section eighty-one A may be authorized by vote of a town
meeting to act as park commissioners therein, and may
be vested with all the powers and duties of park commissioners in town”);18B MAPRAC § 26.2, fn. 1.
“In a town which has not elected a board of park commissioners or has not authorized the town planning
board so to act, the selectmen shall act as such board of
park commissioners . . .” G.L. c. 45, § 2.

III. Core Powers, Functions and Limitations:
•

Lay out and improve public parks. G.L. c. 45, § 5.

•

Make rules for the use and government of public parks.
Id.

•

“[A]ppoint all necessary engineers, surveyors, clerks
and other officers, including a police force to act in such
parks, define their powers and duties and fix their compensation and do all acts needful for the proper execution of their powers and duties.” Id.

•

Boards of park commissioners “shall have the authority
given to the mayor, aldermen, selectmen, road commissioners and tree warden respectively by section seven of
chapter eighty-four and by chapter eighty-seven, in
places under their jurisdiction.” Id.

Cities
“The mayor of a city may, with the approval of the city
council, appoint a board of park commissioners for said
city, consisting of five persons, who shall hold office for
terms of one, two, three, four and five years respectively
from the first Monday in May next following such appointment, or until their successors are qualified. .. ” Id.

Cont. onto p.8
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BOARDS OF PARK COMMISSIONERS - Cont. from p. 7
•

“Subject to appropriation, such boards shall also have the
power to conduct park programs and recreation activities at places other than such public parks.” Id.

•

A board of parks commission’s jurisdiction over “parks”
includes “a city or town common dedicated to the use of
the public, or appropriated to such use without interruption for a period of twenty years.” G.L. c. 45, § 1.

•

•

“Any such board may locate public parks within its city or
town and for that purpose may take in fee by eminent
domain under chapter seventy-nine or by purchase, gift,
devise or otherwise, land which it considers desirable
therefor, or may take bonds for the conveyance thereof
to its city or town, but any such taking by eminent domain or by purchase shall be subject to the provisions of
section fourteen of chapter forty. A city or town may
take and hold in trust or otherwise any grant, gift, bequest or devise, made for the purpose of laying out or
improving any parks therein.” G.L. c. 45, § 3.
“[P]ark commissioners may prohibit the use of ways in a
park by motor vehicles, may regulate their speed, and
may make regulations governing the use and operation of
motor vehicles on parkways.” American Motorcyclist
Association v. Park Commission of the City of Brockton,
412 Mass. 753, 755, fn. 5, citing G.L. c. 90, § 18 and G.L.
c. 40, § 22 (1990 ed.). “The term ‘[w]ay’ includes, inter
alia, a ‘way under control of park commissioners or body
having like powers.’” Id.

•

“Such boards may connect any public park or way, under
their control, with any part of the city or town for which
they are appointed by taking over any connecting ways,
or part thereof leading to such park, and may accept and
add to such park any way or part thereof, adjoining and
parallel with any boundary line of the same; but the consent of the public authorities having control of such way,
and the written consent of a majority of the owners of
land abutting thereon, shall first be obtained.” G.L. c. 45,
§ 4.

•

“They shall have the same power and control over such
ways as they have over parks, and a town may invest
them with the control, improvement and maintenance of
any of the ways thereof for the purpose of carrying out
this section. If any such way or part thereof shall pass

from the control of any such board, the power and
authority over the same shall revert to the public authorities having control of ways in the town in which
such way is located.” G.L. c. 45, § 4.
•

However, “[w]hile G.L. c. 90, § 18, gives park commissioners the right to regulate the use and operation of
motor vehicles, or to ban them entirely, it does not
allow the selection of a particular class, e.g., motorcycles, for prohibition.” American Motorcyclist Association, supra, 412 Mass. at 757.

•

“[C]ommissioners shall serve without compensation.”
G.L. c. 45, § 2.

•

A “commission may not adopt regulations that conflict
with State law. Despite the Legislature’s grant to park
commissions of the power to ‘make rules for [the] use
and government of public parks, see G.L. c. 45, § 5, the
commission is nonetheless a municipal department . . .
’”. American Motorcyclist Association, supra, 412 Mass.
at 755-756 (finding that a “commission is a municipal
entity regardless of the fact that its powers are provided separately from those of cities in general.”).

•

Boards of park commissioners “shall make reports of
their respective doings and detailed statements of all
receipts, expenditures and liabilities for the preceding
financial year, in towns at the annual town meetings and
at such other times as the town directs, and in cities to
the city council annually within thirty days after the end
of the financial year.” G.L. c. 45, § 9.
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MUNICIPAL CASE LAW UPDATE
By: Carol Hajjar McGravey, Esq.
Urbelis & Fieldsteel, LLP
Zoning Board of Appeals of Lunenburg v. Housing Appeals Committee and another, 464 Mass. 38 (2013)
Zoning Board of Appeals of Sunderland v. Sugarbush Meadow LLC and another, 464 Mass. 166 (2013)
In two cases decided in January, the Supreme Judicial Court rejected appeals by zoning boards seeking to deny
comprehensive permits under G.L. c. 40B and affirmed decisions of the Housing Appeals Committee (HAC) directing
the issuance of the permits, thereby confirming the substantial burden that must be met by a zoning board to sustain the
denial of an application for a comprehensive permit.
The first case, Zoning Board of Appeals of Lunenburg v. Housing Appeals Committee & another, 464 Mass.
38, decided on January 8, 2013, addressed and dismissed four
issues raised by the ZBA in its effort to demonstrate that it
had met its burden of showing that the denial of the comprehensive permit was based upon valid local concerns that outweighed the regional need for low and moderate income
housing:
First, the Zoning Board argued that the availability
of affordable, market rate housing in the Town of Lunenburg
should be considered in determining the regional need for
low and moderate income housing. The Court agreed with
the HAC that the existence of market rate housing that was
“affordable” to low and moderate income buyers in a seven
community region surrounding Lunenburg could not be considered in determining the regional need for affordable housing because the language of G.L. c. 40B §20 and the corresponding regulations requires that only housing subsidized
under a qualified governmental subsidy program be considered in determining the regional need for affordable housing.
Second, the Board claimed that the project was
inconsistent with local planning concerns, as contained in the
Town’s planning documents. The HAC determined that the
board did not meet its burden of proof that the proposed
development was inconsistent with the town’s master planning in effect at the time of the application.
The third issue raised by the Board was that the
doctrine of “infectious invalidity” was a valid local concern
because a series of land conveyances related to the development would render one of the parcels nonconforming, thus
violating the principle enunciated in 81 Spooner Rd., LLC v.
Zoning Board of Appeals of Brookline, 461 Mass. 692, 694,
n. 6 (2012), that “a property owner may not create a valid
building lot by dividing it from another parcel rendered non-

conforming by such division.” The SJC upheld the HAC’s conclusion that the local concern with the zoning nonconformity did
not outweigh the regional need for affordable housing, and that
the HAC could waive any zoning and planning board violations on
the affected parcel.
The SJC also rejected the Board’s argument that the
HAC should have stayed its proceedings until the Governor had
named a fifth member of the HAC, holding that it was sufficient
for three members of the HAC to decide an appeal.
In the second case, Zoning Board of Appeals of Sunderland v. Sugarbush Meadow, LLC and another, 464 Mass. 166, decided on January 14, 2013, the SJC affirmed the decision of the
HAC to vacate the denial of the Zoning Board of Appeals of Sunderland and order the Board to issue a comprehensive permit to
construct 150 rental units in five three-story buildings.
The Sunderland Zoning Board of Appeals claimed that
the HAC made five errors in overturning its denial. First, similar
to the claim of the Lunenburg ZBA, Sunderland claimed that the
HAC erred in concluding that the availability of affordable market
rate rental housing in the Town of Sunderland should not be considered in determining the regional need for low and moderate
income housing. The Court disagreed and concluded that to
include market rate units is in direct contradiction of the c. 40B,
§20 definition of “low and moderate income housing” as “any
housing subsidized by the federal or state government.” The SJC
also upheld the determination by the HAC that the “region” to
be considered was a six town region and not the fifty-five municipalities proposed by the board. The ZBA, also, argued that the
regional need for low and moderate income housing did not outweigh local public safety concerns, particularly, the fire safety
concerns expressed by the Town’s fire chief. With regard to the
fire safety concerns, the fire chief testified at the hearing that the
town lacked the equipment to reach the roof of the proposed
buildings, and that, as a result, in the event of a fire, there would
be substantially increased risk to residents and firefighters. The
fire chief opined that the project should not be built unless the
town was provided with a ladder truck. The developer’s engineer offered the opinion that the availability of mutual aid from
the Town of Amherst, together with the sprinkler system proposed for the buildings, adequately addressed the public safety
concerns raised by the fire chief.
Cont. onto p. 10
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MUNICIPAL CASE LAW UPDATE

Putting State Government Contracts to Work

Cont. from p. 10

Cont. from p. 5

The HAC agreed with the developer. The SJC held that
the decision of the HAC that the fire safety concerns
did not outweigh the regional need for affordable housing was supported by substantial evidence, and it was
the function of the HAC, not the Court, to resolve factual issues in contradictory testimony. The SJC went
further, concluding that the fire chief does not have
“unbridled discretion” in such matters and that, because
the ZBA has the same power to issue approvals as the
fire chief, that the HAC likewise, has the same power to
issue such approvals and permits as the ZBA. Furthermore, the SJC noted that the Town did not have to purchase a ladder truck to address fire safety concerns, and
that the Town could not consider other adverse fiscal
impacts, such as educational and public safety costs in
evaluating whether the project was consistent with local
needs. The Court similarly dismissed the Town’s claims
of adverse fiscal impact, holding that fiscal impact cannot
be considered if such impact is only the result of additional residents, but, rather, that it may be considered
only “where there is evidence of unusual topographical,
environmental, or other physical circumstances which
make the installation of the needed services prohibiting
costly.” 760 CMR §56.07(2)(b)(4)(2012). The Town,
also, claimed that the HAC was in error concluding that
the developer had established compliance with the
Town’s wetlands bylaw. The HAC determined that by
stating in a pre-hearing order that the development
would not adequately protect wetland resource areas,
the board accepted, but did not sustain, the burden of
showing that the development did not adequately protect the wetlands. Finally, the ZBA claimed that the
HAC erred in ordering the board to refund $10,000
that the developer had paid for legal services to the
board because the legal fees in question were for general legal representation, and not for more specialized
legal services required to review specific technical aspects of a proposal, such as a title question, where the
fee may be a permissible consultant fee under 760 CMR
56.05(5).

For more municipal law cases, check out
the MuniLaw Case Reports section of
the MMLA website massmunilaw.org
under the Members only section. Additionally, members can view Upcoming for
monthly meetings, programs and seminars.
To join MMLA, go to massmunilaw.org
and complete the Membership Form or
call 781-749-9922 for more information.

•

To view information on vendors:
°

Select the “Vendor(s)” tab

°

Select the eyeglasses icon under “View” next to
the Vendor whose information you wish to view,
and navigate to the bottom of the page to the find
the attachments to the Vendor record.

Additional Information. Additional information on eligible
entities (including municipalities) using statewide contracts is
available from OSD at OSD’s webpage (http://mass.gov/osd/).
To discuss what other services ITD can provide to municipalities, please contact ITD’s Municipal Liaison, Tim Sullivan, 617626-4407, Tim.L.Sullivan@state.ma.us.

UPCOMING PROGRAMS & EVENTS
8/8/13: MMLA Half Day Luncheon & Program
Program Topic: Current issues in municipal regulation.
Location: Publick House, Sturbridge, MA

9/12/13: MMLA Municipal Energy Contracts
Program Topic: Contracting Under the Green Communities
Act. G.L. c.25A, sections 11C, 11I and 14 and related issues.
Location: Papparazzi Restaurant, Burlington, MA

9/29/13—10/2/13: IMLA 78th Annual Conference
Location: Hilton San Francisco Union Square Hotel, CA
Contact info: IMLA (202)-466-5424 / www.imla.org
Jim Lampke, IMLA State Chair jlampke@massmunilaw.org

10/17/13– 10/19/13: MMLA Annual Convention
Programs: Variety of municipal law, entertainment & more.
Location: Red Jacket Inn, South Yarmouth, MA
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A Review of "Appealing Evidence"
By: Jordan L. Shapiro, Esq.
Special Counsel to the City of Malden
I have a "good habit" of saving articles that I expect I may find valuable in the future. Dealing with appeals of evidence
rulings, the subject of the article I have reviewed for this edition, begins with the following: "It's the defense lawyer's worst
nightmare. The jury has just come in with a huge verdict against his biggest client. He's depressed. He's angry. He wants to
quit the practice of law. Then reality sets in. He must save this client. He is certain an injustice was done. He's determined to
turn it around on appeal. But how can it be done?" Are there any defense lawyers who haven't had this sick feeling?
This article by James Harris, a Los Angeles attorney, appeared in "The Trial Lawyer" magazine, Volume 23, Number 6,
440-456 (2000), published by then existing Aspen Law & Business, now a unit of Wolters Klowers. The magazine used to
come out every two months and featured generally outstanding Plaintiff's lawyers as authors on some subject relating to civil or
criminal trials. I saved lots of these magazines and refer to them frequently as refreshers, as I begin the preparation of my typically complex litigation involving creditor's rights or municipal law.
This article suggests that, "for virtually any evidentiary issue on appeal, there are three, and only three, issues you will
need to analyze and brief. But these three issues present a host of problems and many traps for he unwary.” What are these
issues?
(1) Did you property preserve the evidentiary issue in the trial court?
(2) What standard of review applies to your issue, or, as is often the case, what standards apply to the several compo
nents of your issue?
(3) Was the error prejudicial or harmless.
You have to focus methodically on each of these issues as you prepare your appeal; you must identify and argue to the
correct standard of review to maximize your chances on appeal. But: the bad news for losing counsel is: "Your fate on appeal
is in part already sealed by what happened in the trial court." There is no opportunity to present "the entire case a second
time. Rather, appellate review is about whether the trial committed one or more specific errors. If so, were they of sufficient
magnitude to warrant reversal?"
Cont. onto p. 12
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A Review of "Appealing Evidence" - Cont. from p. 11
And, if you failed to preserve the trial record, you are "likely facing a second disaster” with your client. If you did not
object at trial, the appellate court may well deem the supposed evidentiary error as simply "waived." At best-- although hardly
"best"-- the court will address the merits under a "plain error" standard of review. This requires that you establish that the
error materially affected the result of the trial. The author admonished: "You are still alive, but your situation is far from desirable."
Now, why would you expect that appellate courts strictly enforce the requirement that counsel provide the trial
court with the specific basis for an objection? For several reasons. Perhaps the most important is to provide the trial court
with an opportunity to correct the error at the time it occurs. Further, appellate courts prefer that objections and the basis of
objections are brought to the trial court's attention, so that obvious errors can be corrected at the time of trial.
The most common ways of preserving the record are:
(1) Object to the introduction of evidence at the time it was admitted.
(2) Object to the exclusion of evidence at the time it was excluded;
(3) Move to strike evidence from the record if it was improperly admitted; and
(4) [Still important in Massachusetts] Provide the court with an offer of proof supporting your argument if the court excluded
certain evidence.
The author then provides some concrete examples that you may not have pondered previously. If your adversary's
witness testified about inadmissible hearsay statements, you could have preserved the record by making an objection on the
basis of hearsay. You cannot embark upon a lengthy explanation of the hearsay rule [in Massachusetts, evidence objections
are decided “without argument.”]. But you cannot have merely objected without specifically informed the court as to the
particular basis for the objection. "Objection hearsay" would be appropriate. Then move to strike any testimony admitted
after the objection.
What if an objection was sustained by the trial court on testimony critical to your case? The answer is [you all know
this, right? Ed.]: "the offer of proof." You have to explain to the court why the testimony is not hearsay, or if it is, set forth
the specific exception to the hearsay rule and its application to the testimony at issue.
Cont. onto p. 13
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A Review of "Appealing Evidence" - Cont. from p. 12
The offer of proof should be made either at a sidebar conference or at a hearing outside the presence of the jury,
depending on the length of time required. Even if you fail to convince the trial judge that you are right, at least you will have
properly preserved the record for an appeal.
What if you or other trial counsel failed to properly object or otherwise assert error before the trial court? Is there
any way to save the issue for appeal? The appellate court could decide that you "waived" that issue; on the other hand, the
appellate court can, and under the right circumstances, "will consider whether ‘waiver’ is appropriate. The outcome will
probably depend upon whether the issue is factual or legal in nature. The rule appears to be that the more significant the testimony, the more reluctance the court will be to apply the waiver rule.” Your duty is to demonstrate on appeal persuasively
why the testimony at issue is critical in the context of the entire trial.
If there was no objection at trial, then, the article's author suggests that the appellate court will probably apply the
"plain error" test to determine if reversible error occurred. That means, generally that the error was highly prejudicial and
that there is a high probability that the error materially affected the outcome of the trial. And "this imposes a much heavier
burden than you would face with the 'clear erroneous' test, which is the standard that would have been applied if trial counsel
had objected to the testimony."
And what happens if the issue raised for the first time on appeal is a pure question of law? The author said the court
may, but is not required to exercise its discretion and resolve the issue. It depends on several factors, which he says, include:
(1) Does the resolution of the legal issue require the development of a factual record in the trial court?
(2) If the issue requires a factual record, has the record been adequately developed to permit meaningful review?
(3) Would the resolution of the issue result in prejudice to the party against whom the issue is raised?
The next section of this well-written (but with only a moderate number of legal citations) article turns to "persuading
the reviewing court that the trial court's rulings were erroneous." The phrase most commonly sounded is "abuse of discretion." Trial courts have "wide latitude" in making decisions to admit or exclude evidence, and their decisions are ordinarily
reviewable, if they abuse the discretion that this implies. Frequently the standard of review turns in the first instance on
whether the underlying evidentiary issue is one of fact or law. If the underlying issue is purely legal, such as the proper
Cont. onto p. 14
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A Review of "Appealing Evidence" - Cont. from p. 13
construction of a rule of evidence, review is de novo. This is the least deferential standard, the one most favorable for the appealing party. On the other hand, if the issue is purely factual, review is for “clear error.”
How does one argue evidentiary rulings? Understand that de novo review does not mean reversal. The appellate
court will not always overturn the ruling on the basis of an error in construction if it can find another basis in the record to
affirm. You must show that the trial court's ruling would have been different under the correct construction of the rule. So, if
you are challenging the exclusion of evidence, you must show that the correct construction of the rule would not have resulted
in the evidence being properly excluded for some other reason.
An interesting example I frequently see in debtor/creditor trials was given by the article authors, as follows: The trial
court has excluded a business owner's personal diary as hearsay. The diary does not fit within the business record exception
because it is not a commercial record maintained by someone under a duty to do so. But, personal records can fit within the
business records exception, so long as they are systematically checked and regularly and continually maintained. If you put in
evidence during the trial that the business owner did these things, then the diary would qualify under Federal Rule of Evidence
803 (6). You would be entitled to de novo review to correct the trial court's error of construction.
The next subsection of this article deals with "factual and discretionary issues." Are there foundational facts that the
proponent had to establish by a preponderance of the evidence before the trial court could exercise any discretion to admit
the evidence? An example dealt with whether a declarant was conscious of imminent death, as required under the dying declaration exception to the hearsay rule. The trial court's findings on these facts are reviewable only for clear error. But, one way
to turn a factual issue into a legal one is to argue that the trial court has misconceived the preliminary facts that must be shown
under the applicable rule. In the dying declaration example, the appellant could point out the additional preliminary finding required under Fed. R. Evid. 804 (2): "That The declarant believed there was no reasonable chance of recovery." Your appeal
"stands a better chance if you emphasize that the trial court erred as a matter of law in failing to make this finding."

The chal-

lenge is made to the exclusion of the evidence. You must show that all required preliminary facts were established. As a result,
the evidence could not properly have been excluded under the court's discretionary powers.
This article concludes with a section on "standard of review." You should keep the following six rules in mind, as you frame
your arguments:
Cont. onto p. 15
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A Review of "Appealing Evidence" - Cont. from p. 14

1. Appellate review focuses on legal errors, not factual disputes. Therefore, whenever possible, frame challenges to evidentiary
rulings in terms of legal issues.
2.When the trial court's ruling appears to rest on its construction of an evidence rule, try to identify either a requirement for
admission overlooked by the trial court or a requirement for admission not specified in the rule but nevertheless imposed by
the trial court.
3.When the trial court's ruling rests on findings of preliminary fact, try to frame the challenge to those findings in terms of a
legal issue, such as whether the trial court has misconceived what preliminary facts must be shown or imposed the wrong burden of proof for those preliminary facts.
4.When the trial court's ruling rests on a discretionary determination of the probative value versus the prejudicial impact of
evidence, try to rest the challenge on a legal ground, such as the trial court's failure to exercise its discretion or the trial
court's reliance upon improper factors.
5.When it is unclear whether the basis for the trial court's ruling is legal, factual or discretionary, seize the opportunity created
by the ambiguity to characterize the trial court's rationale in a way that will trigger the standard of review you want.
6.You must show that the trial court would have properly reached a different ruling had it not made the error of law.
While preserving the record and identifying and arguing the correct standard of review are essential stages in the appellate process, they are inconsequential to the appellant if the trial court's error did not result in prejudice-- that is, if the error was harmless.
This fine article concludes with some wise advice: "Because most evidentiary errors are not prejudicial, consider
adopting a strategy of conceding the existence of an obvious evidentiary error, and instead focus your argument toward explaining why the error was not prejudicial. By adopting this approach, you avoid looking foolish by denying the existence of an
obvious error, while at the same time protecting your clients' interest and arguing about what really matters." This very perceptive and high quality article deals with a subject that is rarely discussed or written about, especially in depth.
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LOUISON, COSTELLO, CONDON & PFAFF, LLP

PETRINI & ASSOCIATES, P.C.

ATTORNEYS AT LAW

Petrini & Associates, P.C. offers special counsel services in all
phases of public construction, including representation of cities
and towns in construction litigation and advisement of municipalities in bidding, contract negotiation, project delivery and closeout. The firm also offers special counsel services to communities
with Chapter 40B projects, including providing advice to boards
conducting comprehensive permit reviews at the local level and
bringing appeals before the Housing Appeals Committee.

Douglas Louison, Esq. and Patrick Costello, Esq.
Special counsel available to assist City Solicitors and Town Counsel
in the defense of civil rights, discrimination and general liability
claims; eminent domain, public construction, local taxation and tax
title Land Court practice.
101 Summer Street, Fourth Floor
Boston, MA 02110

372 Union Avenue

Telephone: (617) 439-0305

Framingham, MA 01702

Facsimile: (617) 439-0325

Tel: (508) 665-4310/ Fax: 508-665-4313

Website: www.merricklc.com

Email: info@petrinilaw.com
Website:www.petrinilaw.com

McGREGOR & ASSOCIATES, P.C.
OVER 30 YEARS OF ENVIRONMENTAL LAW

PIERCE, DAVIS & PERRITANO, LLP

Gregor I. McGregor, Esq., Michael O'Neill, Esq.

COUNSELORS AT LAW

Nathaniel Stevens, Esq., and Luke H. Legere, Esq.

John J. Davis, Esq.
The PD&P Municipal Liability and Civil Rights Practices Group
specializes in the defense of municipalities, schools, municipal
boards and departments and public officials in the courts of Massachusetts and Rhode Island, in the federal courts, and before state
and federal administrative agencies.

Legal services for government, business, non-profit, and landowners
in all aspects of environmental law, real estate, and related litigation,
plus land use planning and strategic advice for complex transactions
and controversies.
15 Court Square, Suite 50

90 Canal Street

Boston, MA 02108

Boston, MA 02114

Telephone: (617) 338-6464

Telephone: (617) 350-0950

Facsimile: (617) 338-0737

Facsimile: (617) 350-7760

MURHY, HESSE, TOOMEY & LEHANE, LLP

Providing comprehensive legal services to municipalities and school
systems throughout the Commonwealth. Town counsel, education
law, labor and employment, employee benefits, public sector law
and health care law.
300 Crown Colony Drive, Suite 410
P.O. Box 9126
Quincy, MA 02169-9126
Tel: (617) 479-5000 / Fax: (617) 479-6469
Website: www.mhtl.com

MURPHY, LAMERE & MURPHY, P.C.

A comprehensive, full service law firm. Providing legal counsel in all
areas of municipal, education, labor & employment law.
Ten Forbes Road West
P.O. Box 9003
Braintree, MA 02184
Tel: (781) 848-1850/ Fax: (781) 849-0749

Email: jdavis@piercedavis.com
Website: www.piercedavis.com

ROBINSON DONOVAN, P.C.

A Comprehensive, Full Service Law Firm Providing Effective Legal
Counsel In All Areas of law, including:
Municipal
Corporate & Business Counseling
Commercial Real Estate
Estate Planning & Administration
Family
Litigation
Employment & Litigation
1500 Main Street, Suite 1600
P.O. Box 15609
Springfield, MA 01115
Telephone: (413) 732-2301
Facsimile: (413) 785-4658
Email: npelletier@robinsondonovan.com
Website: www.robinson-donovan.com

Email: mmcnulty@mlmlawfirm.com
Website: mlmlawfirm.com

MMLA thanks our advertisers for their support. If you would like to
advertise in the Quarterly, please contact Jim Lampke.
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BOURBEAU & ASSOCIATES, P.C.

Mark S. Bourbeau, Esq.

EPSTEIN & AUGUST, LLP

Bill August, Esq. and Peter Epstein, Esq.

Our practice covers the entire legal arena, with a special emphasis
on consultation, representation before administrative bodies, and
litigation in all state and federal courts concerning eminent domain, land use/acquisition, environmental, development and other
real property related matters. B&A has a wide range of experience
in all types of eminent domain cases, having represented plaintiffs
and defendants across the Commonwealth in hundreds of different types of cases, including those involving the Big Dig.
266 Beacon Street
Boston, MA 02116
Telephone: (617) 367-9695

Representing cities and towns in cable television franchising and
related regulatory matters, including: cable franchise renewals and
franchising, negotiations strategy and counsel, franchise compliance, grants of location and right-of-way management, telecommunications planning, non-profit incorporation, governance and oversight. The firm’s principals have represented more than 100 cities
and towns in cable television and related regulatory matters.
101 Arch Street, 9th Floor
Boston, MA 02110
Telephone: (617) 951-9909
Facsimile: (617) 951-2717
Email: billaugustUSA@aol.com peter@epsteinandaugust.com

Facsimile: (617) 367-9651
Website: www.bourbeaulaw.com
BRODY, HARDOON, PERKINS & KESTEN, LLP

We concentrate in: civil rights, employment discrimination claims
and have represented over 100 Massachusetts cities and towns in
litigation during the past 15 years. Available for consultation on a
case by case basis.

KOPELMAN AND PAIGE, P.C.

Leonard Kopelman, Esq.
A comprehensive statewide municipal law firm with the expertise
and resources to efficiently and effectively assist you as Special
Counsel in all areas of municipal law. Specializing in land use, affordable housing, real estate, labor and employment, environment,
education, cable TV, and procurement. Trial experience in all
courts and administrative agencies, extensive database of briefs
and opinions, special counsel to over 100 municipalities.

699 Boylston Street

101Arch Street

Boston, MA 02116

Boston, MA 02110

Telephone: (617) 880-7100

Tel: (617) 654-1701 / Fax: 617-654-1735

Facsimile: (617) 880-7171

Email: lkopelman@k-plaw.com

Email: ljoyce@bhpklaw.com

Website: www.k-plaw.com

Website: www.bhpklaw.com
LAW OFFICES OF LAMPKE & LAMPKE
DEUTSCH, WILLIAMS, BROOKS, DeRENSIS

James B. Lampke, Esq.

& HOLLAND, P.C.

Certified as a Local Government Fellow under auspices of IMLA.

Paul R. DeRensis, Esq.

Over 30 years concentrating in municipal and public sector law.
Available to assist you or serve as Special Counsel when the need
arises due to conflict situations, work load demands or other reasons. Also available as Independent Hearing Officer (c. 31, etc.),
Internal Investigations - Harassment, Discrimination, Claims
Against Employees, etc. adds credibility to process & removes
appearance of politics. Provides Dispute Resolution, Mediation and
Arbitration Services. Rates & services flexible for most situations.

Providing comprehensive legal services to, municipalities and government entities, town counsel, on land use, environmental, litigation, labor, eminent domain, zoning, contracts, and public sector
law.
One Design Center Place, Suite 600
Boston, MA 02110

115 North Street ,Hingham, MA 02043

Telephone: (617) 951-2300

Telephone: (781) 749-9922 / Hull Residential: (781) 925-1587

Facsimile: (617) 951-2323

Cell Phone: (617) 285-4561

Email:pderensis@aol.com

Facsimile: (781) 749-9923

Website: www.dwboston.com

Email: jlampke@massmunilaw.org
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SHAPIRO & HENDER

Jordan L. Shapiro, Esq.
Personal attention and reasonable fees for jury and non-jury trials in
all courts and administrative agencies. Jordan Shapiro is Past President of the CSTCA and Middlesex County Bar Association; 20-year
City Solicitor and now Special Counsel for Malden; frequent Special
Counsel, hearing officer and expert witness; co-author of Mass. Collection Law. David Shapiro is Assistant City Solicitor in Somerville.
Danielle Hender was formerly with the Malden and Waltham Law
Departments and State Ethics Commission.
105 Salem Street
P.O. Box 392
Malden, MA 02148
Telephone: (781) 324-5200

MMLA General Contact Information and
Quarterly Advertising
If you would like to contact MMLA or advertise in
the Quarterly, please call or email Jim with your
question or advertising information.
James B. Lampke, Esq.
MMLA Executive Director
115 North Street
Hingham, MA 02043
Telephone: (781)-749-9922
Facsimile: (781)-749-9923
Email: jlampke@massmunilaw.org

Facsimile: (781) 322-4712
Email: JSLAWMA@AOL.COM
Website: bankruptcy-collectionlaw.com

TARLOW, BREED, HART & RODGERS, P.C.

MMLA Quarterly 2012
Editorial Board

Robert J. Kerwin, Esq. and John D. Finnegan, Esq.
Representing municipalities in bankruptcy, tax title and property
sales matters.
101 Huntington Avenue, 5th Floor
Prudential Center, Boston, MA 02199
Telephone: (617) 218-2000
Facsimile: (617) 261-7673
Email: rkerwin@tbhr-law.com

Stacey G. Bloom, Esq., Editor-in-Chief
Jordan L. Shapiro, Esq., Editor Emeritus
Angela D. Atchue, Esq., Managing Editor
Carol Hajjar McGravey, Esq.
Timothy J. Harrington, Esq.
Peter L. Mello, Esq.
Robert J. Van Campen, Esq.
Frank X. Wright Jr., Esq.

jfinnegan@tbhr-law.com
Website: www.tbhr-law.com
WILLIAM H. SOLOMON, ATTORNEY AT LAW

Quarterly Information and
Contributing an Article

William H. Solomon, Esq.
Cable Television and Telecommunications Comprehensive Legal
Services including License Renewal and Negotiations. Working to
provide a full range of legal services to municipalities in their capacity
as local franchising authorities for cable television services and as
managers of rights-of-way under the 1996 Telecommunications Act.
Sensitive to the varying needs of cities and towns with respect to
Cable License Renewal and affordable legal services. For additional
information, or a copy of “Municipal Perspective - Negotiating a
Cable Television License Renewal” contact Bill.
319 Main Street
Stoneham, MA 02180
Telephone: (781) 438-4543

For information about the Quarterly, or to

contribute an article, please contact
Stacey G. Bloom, Esq. at
Staceygene@gmail.com or
Angela D. Atchue, Esq. at
aatchue.pfd@cityofboston.gov
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MMLA Website and Membership
Go to MMLA’s website massmunilaw.org to access the latest information, updates,
announcements and news. Additionally, MMLA members enjoy a Members Only
Section and can view The Municipal Law Quaterly, along with Upcoming
monthly meetings, programs and seminars. To join MMLA, go to massmunilaw.org
and complete the MMLA Membership Form or call 781-749-9922 for more
information.

ADVERTISING IN THE QUARTERLY
If you are interested in please contact Jim Lampke, MMLA Executive Director
Telephone: (781) 749-9922 / Email: jlampke@massmunilaw.org
Advertising in the Quarterly costs two hundred dollars ($200.00) for a yearly subscription.

The Leading ADR Provider in Massachusetts for Business & Real
Estate-Related Disputes and proud supporter of the Boston
Police Relief Association

DISPUTE RESOLUTION, INC.
50 Congress Street, Suite 600, Boston, MA 02109
www.reba.net ¨ Tel: 617-854-7555 ¨ adr@reba.net

